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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent determ ned a deficiency of
$47,650 in petitioner’s Federal incone tax for 2001 and additions

totax (1) for failure to file under section 6651(a)(1)! in the

1 Section references are to the Internal Revenue Code as
anmended. Rul e references are to the Tax Court Rules of Practice
and Procedur e.
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anmount of $5,096.25; (2) for failure to pay tax under section
6651(a)(2) in the amount of $1,812; and (3) for failure to pay
estimated tax under section 6654(a) in the anmount of $786. 40.

Less than a nonth before trial, petitioner submtted an
income tax return for 2001 to respondent in which he reported
nmore i nconme than respondent had determ ned and deducted expenses
that flowed through to his return fromtwo S corporations.
Respondent asserted in an anmendnent to answer filed 5 days before
trial that petitioner’s deficiency for 2001 is $168, 424 and t hat
he is liable for additions to tax of $42,106 under section
6651(a) (1) and $2, 317 under section 6654(a).

After concessions,? the issues for decision are:

1. Whet her petitioner may deduct a greater anmount of
expenses flowing through to himfromhis S corporations than
respondent allowed. W hold that he may not.

2. Whet her petitioner is liable for the addition to tax
for failure to tinely file his 2001 return under section
6651(a)(1). W hold that he is.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

2 Anpbng ot her concessions, petitioner concedes he is liable
for the addition to tax for failure to pay estimated tax under
sec. 6654(a), and respondent concedes that petitioner is not
liable for the addition to tax under sec. 6651(a)(2).



A. Petitioner

Petitioner lived in Florida when he filed the petition.
Petitioner graduated from New York University and received a
master’s degree froma second institution. He is a certified
public accountant (C.P.A ), and practices in Florida and New
York. He had specialized in taxation for about 40 years. He
represented taxpayers before the Internal Revenue Service (IRS)
during 2001- 04.

B. Petitioner’'s Busi nesses

1. Joel Rappaport & Co. and Rappaport, Steele & Co.

Petitioner is the sole owner and president of Joel Rappaport
& Co., P.A (JRC), a Florida corporation, and Rappaport, Steele &
Co., P.C (RSC), a New York corporation. JRC and RSC perforned
tax, accounting, and return preparation services.

Petitioner performed services for JRC in 2001-04. He
recei ved $160, 000 per year in wages fromJRC. In April of each
year from 1996 to 2004, petitioner signed annual reports for JRC
and filed themw th the secretary of state of Florida. JRC
tinely filed enploynent tax returns for 2002-04. Petitioner
si gned those returns.

RSC provi ded tax and accounting services. RSC was
profitable in 2001. |In 2001-04, John d asner and Bob Steel e
(Steele) were RSC enpl oyees who provided accounting services and

prepared tax returns for RSC clients. Steele represented clients
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before the IRS during those years. RSC tinely filed enpl oynment
tax returns for 2001-04. Petitioner signed all of those

enpl oynent tax returns. RSC paid JRC $192,500 for services that
petitioner performed in 2001.

2. Consul ting for Business, |nc.

Petitioner’s wife and two children owned a business call ed
Consul ting for Business, Inc. (CFB).® CFB provides marketing
activities (e.g., direct mail services) to JRC and RSC.
Petitioner has been president of CFB since its inception around
1995.

C. Petitioner’'s Il ness

In June 2002, petitioner sought treatnent at the Mayo Cinic
for pain in his left leg and his back. The pain worsened in July
2002. He had difficulty wal king in August 2002. Petitioner was
soon di agnosed with nultiple nyeloma, which he was told is an
i ncurabl e bl ood disorder. He received radiation therapy 22 tinmes
over a 45-day period beginning in Septenber 2002. Petitioner
changed nedi cations several tinmes because he had adverse
reactions. From August 2002 to April 2004, the nedication
affected petitioner’s personality and caused petitioner to have

difficulty sl eeping, bending, walking, and traveling.

3 Apparently petitioner was not a sharehol der of CFB. Exh.
18- P, General Ledger for Consultants for Business, Inc., refers
to petitioner’s wife, but not petitioner, as a CFB sharehol der.
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From July through Decenber 2002, petitioner reduced the
anmount of his business travel and primarily worked from hone.
Petitioner used video conferencing to reduce stress and the need
to travel. He worked an average of about 15 hours per week from
Septenber to Novenber 2002, about 20 hours per week from Novenber
2002 to August 2003, about 10 to 15 hours per week from August
2003 to March 2004, about 30 hours per week from March to
Novenber 2004, and about 40 hours per week after Novenber 2004.
Petitioner’s income was fairly stable throughout 2002-04. As of

the date of trial, no one associated with JRC or RSC knew about

petitioner’s ill ness.
D. | ncone Tax Returns
1. Petitioner’'s Tax Return for 2000

Stan Hester (Hester), a JRC enpl oyee, prepared petitioner’s
Form 1040, U.S. Individual Inconme Tax Return, for 2000. JRC
enpl oyed Hester in 2001, 2002, and until October 200S3.

Petitioner signed his Federal inconme tax return for 2000 on
February 12, 2002, and untinely filed it on a date not stated in
the record. Petitioner reported in that return that he had
recei ved wages of $160, 000 from JRC.

2. JRC s and RSC s Forns 1120S for 2001

On January 3, 2003, petitioner filed Forns 1120S, U. S

| ncone Tax Return for an S Corporation, for 2001 for JRC and RSC.
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3. Petitioner's Tax Returns for 2001-04

On a date not stated in the record, petitioner received an
extension to file his 2001 return on or before Cctober 15, 2002.
Petitioner did not file incone tax returns for tax years 2002-04.

E. Notice of Deficiency for Petitioner’s Tax Year 2001 and the
Pl eadi ngs in This Case

Respondent determ ned a deficiency in petitioner’s income
tax for 2001 on the basis of information reported by third
parties. Respondent mailed the notice of deficiency to
petitioner on March 22, 2004. Petitioner had not filed an
i ndi vidual inconme tax return for 2001 at that tine.

Petitioner filed a petition in which he contends that he is
entitled to deduct certain expenses. Petitioner faxed a Form
1040 for 2001 to respondent’s Appeals Ofice | ess than a nonth
before the trial of this case. He reported incone of $317, 525,
whi ch included anmounts not previously reported to respondent by
third-party payers. The $317,525 consisted of: $160, 000 of
wages paid by JRC, $4,033 of interest; $4 of dividends; $25,613
of capital gains; and $127,875 fromrent.

On his Form 1040 for 2001, petitioner deducted the foll ow ng

expenses that flowed through to himfrom JRC and RSC:



JRC
Rent $45, 441
Mar ket i ng 41, 335
Prof essi onal fees 16, 008
Auto rental and expenses 20, 893
Tot al 123,677
RSC
Rent $82, 252
New Yor k apartnment tax 3,121
Lodgi ng 8,419
Prof essi onal fees 18, 037
Transportation 24,905
Tr avel 20, 929
Mar ket i ng 141, 707
Managenent, staff, and 192, 500
adm ni stration
| nt er est 36, 392
Tot al 528, 262

Respondent asked petitioner to substantiate the deductions

that flowed through from JRC and RSC to his delingquent Form 1040

for 2001.

Respondent filed an anendnent to answer.

Petitioner did not do so.

In it, respondent

asserts that petitioner’s 2001 deficiency and additions to tax

were | arger than respondent had determined in the notice of

deficiency on the basis of the anpbunt of incone first reported to

respondent in the Form 1040 petitioner had faxed to respondent.

Respondent al so asserted in the answer that, although requested
to do so by respondent, petitioner did not provide docunents

substanti ating any deductions for 200L1.
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OPI NI ON

A. VWhet her Petitioner May Deduct Vari ous Expenses That CFB Paid
for Hmin 2001

Petitioner contends that he may deduct nortgage interest
under section 163(h)(3), real estate tax under section 164(a)(1),
and condom ni um f ees under section 162(a) paid for himby CFB in
2001. W disagree. Petitioner may not deduct these itens

because they were paid by CFB, not petitioner. See Doggett V.

Comm ssi oner, 275 F.2d 823, 827 (4th GCr. 1960), affg. T.C. Meno.

1958-176; Citizens Nat. Trust & Sav. Bank v. Wl ch, 119 F.2d 717,

719 (9th Cir. 1941); Kniffen v. Comm ssioner, 39 T.C 553, 567

(1962); Budner v. Conmm ssioner, T.C Menp. 1984-542. Petitioner

di sagrees and contends he can deduct CFB s paynents because they
were loans to him which, because of the obligation to repay the
| oans, were constructively paid by him W disagree.

Petitioner introduced in evidence sone pages from CFB s
general |edger for 2001 that show that CFB routinely paid
petitioner’s personal expenses. The bal ance sheet on CFB's Form
1120S for 2001 states that these paynents were loans to
petitioner. However, neither those pages nor any other evidence
show that petitioner is obligated to repay CFB. Thus, petitioner
has not shown that CFB' s paynents on his behalf were |oans to
hi m

Petitioner contends that Budner v. Commi Ssioner, supra, on

whi ch respondent relies, is distinguishable on two grounds.
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First, in Budner, we held that a taxpayer (partner) may not
deduct paynents by a third party (a partnership) unless there is
an arrangenent for charging the partner. W found that there was
no such arrangenent in Budner. Petitioner contends that CFB s
paynment of his expenses was a loan to him unlike the
ci rcunstances in Budner. W disagree because petitioner has not
shown that he was obligated to repay CFB

Second, in Budner, we found no evidence that the expenses
the partnership paid for the taxpayer had not been deducted at
the partnership level, and thus the expenses at issue could have
been i nproperly deducted twice. 1d. Petitioner testified and
contends that CFB did not deduct the expenses it paid that are at
issue in this case. W disagree. Petitioner is an experienced
C. P. A who should have known that he is required to keep and
produce records to substantiate his clains. See sec. 6001. He
did not offer CFB returns in evidence. He did not corroborate
his testinony or explain how he knew that CFB did not deduct
those itens. Petitioner’s attenpt to distinguish Budner is
w thout nerit.

We concl ude that petitioner may not deduct nortgage
interest, real estate tax, and condom niumfees that CFB paid in

2001.
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B. VWhet her Itens Deducted on the Forns 1120S for 2001 for JRC
and RSC Fl ow Through to Petitioner’s Individual Tax Return

1. Backgr ound
JRC and RSC delinquently filed their Forns 1120S for 2001,

and petitioner delinquently submtted his Form 1040 for 2001. In
his Form 1040, petitioner reported flowthrough expenses fromJRC
and RSC. Respondent disregarded those expenses in the anended
answer because petitioner did not respond to respondent’s request
to substantiate them After trial, this Court gave petitioner 4
nmont hs to provi de respondent with substantiation of the flow
through itens. Petitioner failed to do so.

2. Burden of Proof

Petitioner filed a notion to shift the burden of proof to
respondent 2 nonths after the deadline for providing the
addi tional substantiation. Petitioner contends that respondent
bears the burden of proving the increased deficiency respondent
asserted in the anendnent to answer. Petitioner contends that
respondent bears the burden of proof under Rule 142(a)(1l) because
t he denial of deductions is a new matter which, if sustained,
woul d increase the deficiency. W disagree.*

Respondent did not allow petitioner any deductions for 2001

in the notice of deficiency, the answer, or the anendnent to

4 Petitioner concedes he is taxable on the increased i ncone
reported on his Form 1040 for 2001. Thus, the burden of proof
does not affect whether he is taxable on those amounts.
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answer. Petitioner clainmed deductions in his Form 1040 for 2001,
whi ch he submtted after respondent filed the anmendnent to
answer. Thus, petitioner, not respondent, changed positions
bel atedly. Petitioner’s assertion that respondent bears the
burden of disproving his belatedly clainmed deductions is
unt enabl e; those deductions are not new matter under Rule 142(a).

See Cont ek Expositions, Inc. v. Conm ssioner, 99 Fed. Appx. 343,

345-346 (2d Gr. 2004), affg. T.C Meno. 2003-135; Wdenon v.

Conmi ssioner, T.C. Menp. 2004-162.

Petitioner points out that the Conm ssioner asserted new

matter in Hurst v. Conmm ssioner, 124 T.C. 16 (2005), and Shea v.

Commi ssioner, 112 T.C 183 (1999). Those cases are

di stingui shabl e because the taxpayers in those cases did not file
returns after the notices of deficiency were issued.

Petitioner contends that respondent knew or should have
known about the expenses of JRC and RSC which flowed through to
petitioner because respondent had the Fornms 1120S and Schedul es
K-1, Sharehol der’s Share of Inconme, Credits, Deductions, Etc.,
for JRC and RSC nore than 14 nont hs before respondent issued the
notice of deficiency. W disagree; respondent could not have
di sal | oned petitioner’s deduction of the flowthrough itens when
respondent issued the notice of deficiency because petitioner had

not yet deducted them
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Petitioner also contends that the fact that respondent had
JRC and RSC Forns 1120S and Schedules K-1 for 2001 when
respondent issued the notice of deficiency causes the notice of
deficiency to be inadequate under section 7522(a). Petitioner
gi ves no reason to support that contention. W conclude that
petitioner’s reliance on section 7522(a) is m spl aced.

3. Concl usi on

We concl ude that petitioner bears the burden of proving he
is entitled to deductions he clainmed on his late return, and that
he has not carried that burden. Thus, he may not deduct expenses
that flowed through from JRC and RSC i n 2001.

C. VWhether Petitioner |Is Liable for the Addition to Tax for
Failure To Tinely File Hs 2001 Return

1. Burden of Production

Section 7491(c) places on the Comm ssioner the burden of
produci ng evidence that a taxpayer is liable for an addition to
tax or penalty. Respondent has net the burden of production
under section 7491(c) with respect to the addition to tax for
failure to tinely file a return under section 6651(a)(1) by
showi ng that petitioner filed his 2001 return on March 2, 2005.

2. VWhet her Petitioner Had Reasonabl e Cause for Failure To
Tinmely File H s 2001 Return

Once the Conmm ssioner neets the burden of production, the
t axpayer nmust, in order to not be found liable for the addition

to tax, produce evidence that the Comm ssioner’s determnation is
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incorrect; e.g., that the failure was due to reasonabl e cause and

not willful neglect. United States v. Boyle, 469 U S. 241, 245

(1985); Higbee v. Comm ssioner, 116 T.C 438, 446 (2001); H

Conf. Rept. 105-599, at 241 (1998), 1998-3 C. B. 747, 995.
Reasonabl e cause may exist if the taxpayer exercised ordinary
busi ness care and prudence but neverthel ess could not file the

return when due. United States v. Boyle, supra at 246; Bank of

the West v. Conm ssioner, 93 T.C 462, 471 (1989).

Petitioner contends that his illness was reasonabl e cause
for failure to tinely file his 2001 return. W disagree. A
taxpayer’s disability may constitute reasonable cause for failure

to file returns. United States v. Boyle, supra at 248 n. 6.

However, a taxpayer does not have reasonabl e cause for failing to
file tax returns if he or she was perform ng normal business

operations. See Paradiso v. Conm ssioner, T.C Meno. 2005-187;

Kemmerer v. Comm ssioner, T.C. Menp. 1993-394; Bear V.

Comm ssioner, T.C Meno. 1992-690, affd. 19 F.3d 26 (9th Cr.

1994); Bloch v. Conm ssioner, T.C Meno. 1992-1.

Petitioner operated JRC and RSC in 2002 and through the date
of trial. He continued to work on a reduced schedule after his
i1l ness was di agnosed. He operated successful tax and accounting
practices in New York and Florida from 2002 t hrough 2004. He
al so (1) represented clients before the IRS; (2) travel ed between

his offices in Florida and New York; (3) signed all of JRC s
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tinely filed enploynent tax returns for 2002-04; (4) signed and
filed annual reports with the State of Florida for his Florida
corporation; and (5) received wages from JRC of $160, 000 per year
for his work in 2002, 2003, and 2004.

Petitioner testified that he had not prepared his or any
taxpayers’ returns in nore than 30 years and that he had others
at JRC and RSC prepare them Petitioner does not explain why
soneone at JRC or RSC did not prepare his 2001 return. Hester
prepared petitioner’s 2000 return and apparently was available to
prepare and tinely file petitioner’s 2001 return.

Petitioner contends that United States v. |saac, 68 AFTR 2d

91-5094, 91-2 USTC par. 50,314 (E.D. Ky. 1991), affd. wi thout
publ i shed opinion 968 F.2d 1216 (6th Cr. 1992), “is virtually on
“all fours’ with Petitioner’s situation” and thus controls here.
We disagree. 1In Issac, the District Court found that the

t axpayer could not function during the 3 years for which the
Conmi ssi oner contended he should have filed his inconme tax
returns. Petitioner continued to function during the tine at

i ssue here. W conclude that petitioner |acked reasonabl e cause

for his failure to file a return for 2001.



To refl ect

- 15 -

concessions and the foregoing,

An appropriate order

will be issued, and

decision will be entered

under Rul e 155.




