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In connection with Ps’ notions under secs. 7430
and 6673(a)(2), |I.R C. 1986, Ps nove to conpel
stipulations under Rule 91(f), Tax Court Rul es of
Practice and Procedure. R objects to the notion to
conpel .

1. Held: R s general objections to the notion to
conpel are overrul ed.

2. Held, further, R s objections to specific
proposed stipulations are sustained in |arge part and
overruled in part.

“Thi s opi nion suppl enents Ratke v. Conmi ssioner, T.C Meno.

2004- 86, and 129 T.C. 45 (2007).
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Jack B. Schiffman, for petitioners.

Robert M Fow er, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON

CHABOT, Judge: This matter is before us on petitioners
notion to conpel stipulations pursuant to Rule 91(f),! in
connection with their notion for award of reasonable litigation
and admi nistrative costs under section 7430? as well as their
notion for sanctions under section 6673(a)(2) in the instant
col | ection proceeding.

The issues for decision are:

(1) Whether petitioners’ notion to conpel stipulations was
filed tinely;

(2) whether petitioners’ notion to conpel stipulations
sufficiently conports with the requirenents of Rule 91(f); and

(3) whether petitioners’ proposed stipulations should be

deened adm tted.

1 Unless indicated otherwise, all Rule references are to the
Tax Court Rules of Practice and Procedure.

2 Unl ess indicated otherwi se, all section references are to
sections of the Internal Revenue Code of 1986 as in effect for
proceedi ngs comenced on the day the petition in the instant case
was fil ed.



- 3 -

Backgr ound

When the petition was filed in the instant case, petitioners
resided in Arizona. The parties have filed fairly extensive
stipulations wth respect to petitioners’ notions under sections
7430 and 6673(a)(2); these stipulations and the stipul ated
exhibits are incorporated herein by this reference.

Petitioners’ deficiency case in this Court was settled and
deci sion was entered pursuant to the parties’ stipulated
agreenent. A dispute arose regarding the neani ng of that
stipul ated agreenent, leading to the instant collections case.
This dispute was resolved in petitioners’ favor by our opinion in

Rat ke v. Commi ssioner, T.C Meno. 2004-86. Thereafter,

petitioners noved for an award of costs under section 7430 and
| ater noved for sanctions under section 6673(a)(2). 1In
connection with these notions, petitioners noved to require

di scl osure of two menoranda. Qur opinion in Ratke v.

Conmm ssi oner, 129 T.C 45 (2007), resolved that matter in

respondent’s favor. Petitioners’ notion to conpel stipulations,
al so in connection with petitioners’ notions under sections 7430
and 6673(a)(2), is the matter before us at this stage of the
proceedi ngs in the instant case.

Di scussi on

A. Parti es’ Contentions; Concl usions

Petitioners contend that the matters proposed for

stipulation are “relevant to critical factual issues” the Court
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w Il need to consider when ruling on petitioners’ notions under
sections 7430 and 6673(a)(2). Respondent argues: (1)
Petitioners’ nmotion is untinely; (2) petitioners’ notion does not
conport with the requirenents of Rule 91(f); and (3) petitioners’
proposed stipulations are not appropriate for stipulation.

Petitioners’ notion to conpel stipulations is tinmely and, in
general, sufficiently conports with the requirenents of Rule
91(f).

We shall grant petitioners’ notion as to: (1) The first
sentence of petitioners’ proposed stipulation 3, (2) petitioners’
proposed stipulation 4, and (3) the first sentence of
petitioners’ proposed stipulation 8 In all other respects, we
shal | deny petitioners’ notion.

B. Analysis
1. | n General

The stipulation process is “the bedrock of Tax Court
practice” and is designed “as an aid to the nore expeditious
trial of cases as well as for settlenent purposes.” Branerton

Corp. v. Conm ssioner, 61 T.C. 691, 692 (1974). The stipul ation

process serves the sanme function with respect to disposition of
posttrial notions, such as the notions in the instant case, as

the process serves with respect to trials. See, e.g., Goettee v.

Comm ssi oner, 124 T.C 286, 290, 293, 294 (2005), affd. 192 Fed.

Appx. 212, 223 (4th Cr. 2006); Hong v. Conm ssioner, 100 T.C
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88, 89-90, 92 (1993). Rule 91 governs the Court’s approach to
stipulations, as well as the nechani cal process by which
stipulations are nade. See Rule 230(a). W have set forth in
the margin portions of Rule 91 that are hel pful to our analysis
of the notion now before us, and al so portions that the parties

must consider in their continued dealings in the instant case.?

3 Rule 91 provides, in pertinent part, as foll ows:
Rul e 91. STI PULATI ONS FOR TRI AL

(a) Stipulations Required: (1) Ceneral: The
parties are required to stipulate, to the fullest
extent to which conplete or qualified agreenent can or
fairly should be reached, all matters not privileged
which are relevant to the pendi ng case, regardl ess of
whet her such matters involve fact or opinion or the
application of lawto fact. Included in matters
required to be stipulated are all facts, all docunents
and papers or contents or aspects thereof, and al
evi dence which fairly should not be in dispute. Were
the truth or authenticity of facts or evidence clai ned
to be relevant by one party is not disputed, an
objection on the ground of materiality or rel evance may
be noted by any other party but is not to be regarded
as just cause for refusal to stipulate. The
requi renment of stipulation applies under this Rule
w t hout regard to where the burden of proof may lie
with respect to the matters involved. Docunents or
papers or other exhibits annexed to or filed with the
stipulation shall be considered to be part of the
stipul ation.

* * * * * * *

(e) Binding Effect: A stipulation shall be
treated, to the extent of its ternms, as a conclusive
adm ssion by the parties to the stipulation, unless
otherwi se permtted by the Court or agreed upon by
those parties. The Court will not permit a party to a
stipulation to qualify, change, or contradict a
(conti nued. ..
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We consider first the question of the tineliness of

petitioners’ notion to conpel stipulations, then the effect of

the specific requirenents of Rule 91(f), then the application of

Rule 91 to each of the stipulations petitioners seek to conpel.

3(...continued)

stipulation in whole or in part, except that it may do
so where justice requires. A stipulation and the

adm ssions therein shall be binding and have effect
only in the pending case and not for any other purpose,
and cannot be used agai nst any of the parties thereto
in any other case or proceeding.

(f) Nonconpliance by a Party: (1) Mtion To
Conpel Stipulation: [If, after the date of issuance of
trial notice in a case, a party has refused or failed
to confer with an adversary with respect to entering
into a stipulation in accordance with this Rule, or a
party has refused or failed to nmake such a stipulation
of any matter within the terns of this Rule, the party
proposing to stipulate may, at a tinme not later than 45
days prior to the date set for call of the case froma
trial calendar, file a notion with the Court for an
order directing the delinquent party to show cause why
the matters covered in the notion should not be deened
admtted for the purposes of the case. The notion
shall (A) show with particularity and by separately
nunber ed paragraphs each matter which is clained for
stipulation; (B) set forth in express |anguage the
specific stipulation which the noving party proposes
Wi th respect to each such matter and annex thereto or
make available to the Court and the other parties each
docunent or other paper as to which the noving party
desires a stipulation; (C) set forth the sources,
reasons, and basis for claimng, with respect to each
such matter, that it should be stipulated; (D) show
t hat opposing counsel or the other parties have had
reasonabl e access to those sources or basis for
stipul ation and have been informed of the reasons for
stipulation; and (E) show proof of service of a copy of
the notion on opposing counsel or the other parties.



2. Tineliness

Respondent argues that petitioners’ notion to conpel
stipulations is not tinmely. Respondent points out that
petitioners’ notion to conpel stipulations was filed shortly
before the parties were scheduled to file their |egal nenoranda
on petitioners’ notions under sections 7430 and 6673(a)(2).
Respondent further clains that the Court’s scheduling orders
“clearly anticipated that the stipulation process woul d have been
conpleted at the late date petitioners filed their Rule 91(f)
notion.”

Petitioners contend that the cause of their notion to
conpel, and the resulting delay in further proceedings in their
noti ons under sections 7430 and 6673(a)(2), was respondent’s
refusal to agree to their proposed stipul ations.

Both sides agree that the “45-day rule” of Rule 91(f) (1)
does not strictly apply to petitioners’ notion to conpel
stipul ations.

We have exam ned the materials submtted by both sides on
this matter. These materials show that the stipulation process,
whi ch had hitherto produced nuch material that was submtted to
the Court, was breaking down. Petitioners notion to conpel has
contributed to the delay, but the basic cause was each side’s

increasing unwillingness to resolve stipulation disputes in a



- 8 -
reasonabl e manner. Petitioners’ notion essentially served to
bring this breakdown to the attention of the Court.

We have concl uded that the purposes of Rule 91 would not be
served by sustaining respondent’s tineliness objection to the
granting of petitioners’ notion to conpel stipul ations.

We hold for petitioners on this matter.

3. Requirenents of Rule 91(f)--Conditions Necessary
for Filing Motion; Fornmat of WMbtion

Respondent argues that the conditions necessary for filing a
notion under Rule 91(f) have not been net because respondent has
neither refused nor failed to either confer with petitioners
regarding the stipulations or stipulate any matter within the
terms of Rule 91. Respondent also contends that petitioners’
nmotion to conpel stipulations does not conply with four of the
five formrequirenents specified in the text of Rule 91(f)(1).*

Petitioners reply that respondent’s efforts were not enough
to conplete the stipulation process. Also, petitioners attach
addi ti onal communi cations, including two conmunications after
petitioners’ nmotion to conpel stipulations was filed, proposing
numer ous ot her sti pul ati ons.

By and | arge, respondent’s analysis of the formal defects in

petitioners’ nmotion is correct. However, we have concl uded t hat

4 Respondent concedes only that petitioners’ notion conplies
with Rule 91(f)(1)(E) in that it includes the required
certificate of service on respondent’s counsel
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it is better to take those defects into account in analyzing
petitioners’ specific proposed stipulations rather than to deny
petitioners’ notion in toto.

We hold for petitioners on this matter, but not conpletely.

4. Petitioners’ Proposed Stipul ations

Petitioners, in their notion to conpel stipul ations,
i nterspersed nunbered paragraphs headed “Matters C ai ned For
Stipulation” with nunbered paragraphs headed “Proposed
Stipulations”. In the response to petitioners’ notion,
respondent followed petitioners’ nunmbering system To facilitate
our analysis and the parties’ understanding, we wll also use
petitioners’ nunbers for the proposed stipulations--2, 3, 4, 5, 6
and 6(a), 7, 8, and 13 and 13(a)--in this report. W have
reproduced the proposed stipulations literally as they appear in
petitioners’ nmotion. Any stipulations resulting fromour action
on petitioners’ notion to conpel stipulations shall be
appropriately renunbered to take into account the stipulations
already filed in the instant case; also, mnor errors shall be
corrected.

(a) Proposed Stipulation 2

2. \When a case is settled and the stipul ated
deci sion docunent is prepared by an appeals officer, it
is Respondent’s policy to require its litigation
Counsel to review the conmputational docunents (audit
statenent) to determ ne whether the anmbunts set forth
in the conmputational docunents (audit statenent) are
consistent with the anounts that are required to be set
forth in the stipulated decision. |[|f the anbunts set
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forth in the conputational docunents (audit statenent)
are not consistent with the anounts that are required
to be set forth in the stipul ated deci si on,
Respondent’ s litigating Counsel is responsible for
assuring that any agreenents between the parties of

addi tional anpunts that are set forth in the
conput ati onal docunments (audit statenent) as being owed
are stipulated to as a “below the line” stipulation in
the stipulated decision filed with the Tax Court.

Rul e 91(a) (1) provides:

Included in matters required to be stipulated are al
facts, all docunents and papers or contents or aspects
thereof, and all evidence which fairly should not be in
di spute. * * * [Enphasis added. ]

Respondent st ates:

Respondent does not believe that he has any policy

resenbl i ng what petitioners have described, especially

one referring to the particular “responsibility” of its

attorneys. Respondent offered to stipulate to a

provision of its manual discussing the situation

simlar to the situation petitioners have described in

par agr aph 2.

Petitioners failed, in both their notion papers and their
reply to respondent’s response, to present any source, reason, or
basis (see Rule 91(f)(1)(C) for our concluding that respondent
has the policy described in petitioners’ proposed stipulation 2.
In the light of respondent’s denial, and taking into account
respondent’s offer to stipulate a provision in respondent’s
manual , we conclude that we shall not conpel stipulation of
petitioners’ proposed stipulation 2.

We hold for respondent on this matter.
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(b) Proposed Stipulation 3

3. Respondent’s attorney Ann Wl haf!® was

Respondent’s litigation Counsel in Docket No. 5931-

96.18 She was responsible for review ng the

conput ational docunents (audit statenent) and the

stipul at ed deci si on docunent prepared by Appeal s

O ficer Cary Reese in the prior Tax Court case (Docket

No. 5931-96).

Respondent’ s response does not deny the truth of the first
sentence of petitioners’ proposed stipulation 3. As to the
second sentence, respondent states:

There are no policies that spell out the duties of

respondent’s attorneys in the detail that petitioners

are seeking to attribute. * * * Respondent notes that

the parties have stipulated that Ms. Wl haf reviewed

t he proposed deci sion docunent. See Y 39. of the

Second Suppl enental Stipul ation of Facts.

Petitioners failed, in both their notion papers and their
reply to respondent’s response, to present any source, reason, or
basis (see Rule 91(f)(1)(C) for our concluding that respondent
has the policy described in the second sentence of petitioners’
proposed stipulation 3. In the light of respondent’s failure to
deny the truth of the matter stated in the first sentence,
respondent’s denial of the truth of the natter stated in the
second sentence, and respondent’s noting that the parties had

al ready stipul ated Wl haf’s actions, we conclude that we shall

> Ann Wel haf is referred to as Wl haf in our opinion in
Rat ke v. Comm ssioner, 129 T.C. 45, 47 (2007).

6 Docket No. 5931-96 is described in our opinion in Ratke v.
Commi ssioner, 129 T.C. at 46, and is there referred to as the
1996 case.
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conpel stipulation of the first sentence of petitioners’ proposed
stipulation 3 and we shall not conpel stipulation of the second
sent ence.
We hold in part for petitioners and in part for respondent
on this issue.

(c) Proposed Stipulation 4

4. Ann Wl haf approved the stipul ated deci sion
prepared by Appeals Oficer Cary Reese by initialing
the “initialed copy” of the stipul ated decision and
forwarded the original stipulated decision to Doreen
Susi, Respondent’s supervisory attorney, for her
signature. Doreen Susi signed the stipul ated decision
docunent and forwarded it to the Tax Court for entry as
the decision of the Tax Court. The stipul ated deci sion
approved by Ann Wel haf did not have a “below the |ine”
stipulation that referenced the $12, 655 assessnent nade
by Respondent that was set forth in the conputationa
docunents (audit statenent) in Docket No. 5931-96.

Respondent’ s response is:
4. The matters contained in paragraph 4. have
al ready been stipulated to in paragraphs 40. and 55. of
the Second Suppl enental Stipul ation of Facts.
Respondent does not deny the truth of the matters in
petitioners’ proposed stipulation 4, and so we concl ude that we
shal | conpel this stipulation

We hold for petitioners on this issue.

(d) Proposed Stipulation 5

5. The attached tinme sheets for Attorney Ann
Wel haf do not indicate any tinme was charged by Ann
Wel haf for review ng the conputational docunments (audit
statenment) that acconpani ed the stipul ated deci sion
docunent prepared by Appeals Oficer Cary Reese in
Docket No. 5931- 96.
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The timesheets (apparently, six pages attached to
petitioners’ notion as exhibit 1) do not indicate what specific
wor k Wl haf did on the 1996 case. Thus, petitioners’ proposed
stipulation’s focus on a particular itemthat is not on the
ti mesheets does not advance our understanding of what did or did
not happen during the course of the 1996 case.

Letters attached to respondent’s response and petitioners’
reply show that the parties nmade efforts to deal wth what Wl haf
did or did not do with respect to the conputational docunents
acconpanyi ng the stipul ated deci sion docunent in the 1996 case.
Those attached letters foster a hope that the parties may be able
to stipulate as to Wl haf’s actions. In the nmeanwhil e,
petitioners’ proposed stipulation 5 is not helpful, and it
appears to have a potential for m sleading the Court.

Accordi ngly, we conclude that we shall not conpel stipulation of
petitioners’ proposed stipulation 5.

We hold for respondent on this matter. However, we expect

the parties to stipulate the relevant underlying information.

(e) Proposed Stipulations 6 and 6(a)

6. Ann Wel haf did not review the conputational
docunents (audit statenent) acconpanying the stipul ated
deci sion prepared by Appeals Oficer Cary Reese in
Docket No. 5931-96.

6(a). ALTERNATIVE TO NO. 6 ABOVE: Ann Wl haf did
review the conmputational docunents (audit statenent)
acconpanyi ng the stipul ated deci si on prepared by
Appeal s Oficer Cary Reese in Docket No. 5931-96.
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If the words in petitioners’ proposed stipulation 6 have the
sanme neaning as the sane words in petitioners’ proposed
stipulation 6(a),’ then at | east one of the proposed stipul ations
cannot be true. |If petitioners offer alternatives that cannot
both be true, then they have failed to conply with their
obligation to denonstrate that either alternative “fairly should
not be in dispute”, within the neaning of Rule 91(a)(1).°8

W will not enter into a discussion as to whether these
alternatives properly are contradictories or contraries. The
truth may be far nore nuanced.

We hold for respondent on this matter but expect the parties
to work out proper stipulations. See our conments with respect

to proposed stipulation 5.

(f) Proposed Stipulation 7

7. Oher than the reference to the $12, 655
assessnment in the conputation docunents (audit
statenent) provided to the Ratkes’ Counsel with the
stipul ated decision, there is no docunentation in the
admnistrative file in Docket No. 5931-96 or in Ratkes’
Counsel, David Bosse’'s file that Appeals Oficer Cary

" See, e.g., Zuanich v. Comm ssioner, 77 T.C. 428, 443 n. 26
(1981) (quoting Dickerson, The Interpretation and Application of
Statutes 224 (1975)).

8 Rule 91(f)(3) provides that a failure to respond to a
matter, or an evasive or not fairly directed response to a
matter, will result in that matter’s bei ng deened sti pul at ed.
The structure established by Rule 91(f) does not acconmpdate the
si mul t aneous offering of alternative stipulations that cannot
bot h be true.
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Reese informed the Ratkes’ Counsel of the $12, 655

assessnent nmade by Respondent after the Tax Court

petition was filed in Docket No. 5931-96.

Respondent “does not agree that the statenent is accurate.”

We cannot tell frompetitioners’ notion to conpel
stipul ations, respondent’s response, and petitioners’ reply,
whet her petitioners’ proposed stipulation 7 “fairly should not be
in dispute”, within the neaning of Rule 91(a)(1). Accordingly,
we shall not conpel petitioners’ proposed stipulation 7.

We hold for respondent on this issue. However, the parties
shoul d be able to stipulate relevant matters. |If respondent
contends there are docunents in the admnistrative file or in
petitioners’ fornmer counsel’s file that show that petitioners’
former counsel was informed of the assessnent, then the parties
shoul d stipul ate those docunents and perhaps the parties’

conflicting interpretations of those docunents.

(g) Proposed Stipulation 8

8. Respondent did not put a freeze code on the
Rat kes’ 1993 account after the Notice of Deficiency was
mai | ed. Had Respondent put a freeze code on the
Rat kes’ account, the $12, 655 reported by the Ratkes as
additional tax on their Second Anended Return for 1993
woul d not have been assessed by Respondent after the
Rat kes’ petition was filed with the Tax Court in Docket
No. 5931-96

Respondent does not object to the first sentence of this
proposed stipulation but contends the second sentence is “purely

specul ative.”
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Petitioners have not explained why they believe the $12, 655
woul d not have been assessed had a freeze code been placed on
their account. They have neither cited nor included in their
nmotion to conpel stipulations or their reply any part of a manual
or other authority on this matter. Even if they had cited or
i ncluded such material, the nost we could conclude would be in
terms of “oughtness” and likelihood. Qughtness and |ikelihood
may turn out to be significant in resolving petitioners’ notions
under sections 7430 and 6673(a)(2), but they are not the sane as
the absolute statenent in the second sentence of proposed
stipul ation 8.

We concl ude that we shall conpel the stipulation of the
first sentence, but not the second sentence, of petitioners’
proposed stipul ati on 8.

We hold in part for petitioners and in part for respondent
on this issue.

(h) Proposed Stipulations 13 and 13(a)

13. Respondent changed its litigation strategy
set forth in the Notice of Determnation and in the
Chi ef Counsel’s Menorandum of January 16, 2002 because
Respondent determ ned this strategy woul d not be
successful in having the Tax Court vacate the
stipul ated decision in Docket No. 5931-96 and reenter a
new decision in that case that set forth the $12, 655
assessnent as a deficiency. Instead, Respondent
relitigated the Ratkes’ liability for the $12, 655
assessnment in the Collection Due Process Review
Proceedi ng before Judge Foley. At trial, Respondent’s
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Counsel pursued a litigation strategy, which would have
had the Tax Court recognize the $12, 655 di sputed
assessnment as an agreed deficiency that was subject to
col | ecti on.

13.(a) ALTERNATIVE TO NO 13 ABOVE: Respondent
changed its litigation strategy set forth in the Notice
of Determ nation and in the Chief Counsel’s Menorandum
of January 16, 2006[° because it determned [to be
conpeted by Respondent. ........................... 1.
| nst ead, Respondent litigated the Ratkes' liability for
the $12, 655 assessnment in the Collection Due Process
Revi ew Proceedi ng before Judge Foley. At trial,
Respondent’s Counsel pursued a litigation strategy,
whi ch woul d have had the Tax Court recognize the
$12, 655 di sputed assessnent as an agreed deficiency
t hat was subject to collection.

See our comments in (e) Proposed Stipulations 6 and 6(e),
supra p. 14. W shall not conpel petitioners’ proposed
stipulations 13 and 13(a).

We hold for respondent on this matter.

The stipul ation process should enable each side to put its
best foot forward and not have to waste everyone's tinme and
energy on matters which fairly should not be in dispute. Wen
the Court has the inpression that the parties are engaging in
obstructive wangling, rather than constructive cooperation in
stipulating, it is just a short step to a conclusion that the

obstructors do not have good feet to put forward. In the instant

® W assune petitioners intend to refer to the nenorandum
dated Jan. 16, 2002, which was one of the menoranda dealt with in
our opinion in Ratke v. Conm ssioner, 129 T.C. 45 (2007), and
therein sonetines referred to as the Hyman nenorandum See id.
at 47.
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proceedi ng, the parties al ready have fil ed extensive
stipulations. They should be able to agree to stipul ations that
clarify the disputed matters dealt with in petitioners’ notion to
conpel stipulations. Then we can deal properly with petitioners’
noti ons under sections 7430 and 6673(a)(2). For now, we choose
to regard both sides’ efforts in connection with petitioners’
nmotion to conpel stipulations as an unwel cone but brief detour in

an ot herwi se productive stipul ation process.

An appropriate order wll

be issued granting in part and

denying in part petitioners’

notion to conpel stipul ations.




