T.C. Meno. 2011-1

UNI TED STATES TAX COURT

JEFFREY L. AND SIMONE |. RAYDEN, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7468-08. Filed January 3, 2011

R determ ned a deficiency in incone tax for
petitioners’ 2004 tax year. R clainmed that only 43
percent of Ps’ residence was used exclusively for
busi ness while Ps assert that the applicable figure is
70 percent.

Hel d: Ps used no nore than 43 percent of their

resi dence exclusively for business and are |iable for
the deficiency to the extent herein decided.

Adam L. Karp, for petitioners.

Nat han C. Johnston, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VWHERRY, Judge: Respondent determ ned that petitioners are
liable for a Federal incone tax deficiency of $19,740 for the
2004 tax year. After concessions,! the only issue remaining is
to determne the portion of petitioners’ residence which was used
exclusively on a regular basis as a principal place of business
by M. Rayden during the 2004 tax year.?

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipulation
of facts, the supplenental stipulation of facts, and the
acconpanyi ng exhibits are hereby incorporated by this reference.
At the tinme they filed their petition, petitioners resided in

Cali fornia.

1At trial respondent conceded that any anpbunt of nortgage
interest and real estate taxes not allowed on Schedule C, Profit
or Loss From Busi ness, by the allocation effect of sec.
280A(c) (1) would be claimed on Schedule A, Item zed Deducti ons.
Respondent al so conceded that the roons in petitioners’ residence
designated as the library and as the garage were used exclusively
by petitioners to conduct business. All other issues are
conput ational and will be determned in the Rule 155 conputations
to be made in accordance with this opinion. Al section
references are to the Internal Revenue Code of 1986, as anmended
and in effect for the tax year at issue, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

2At trial respondent conceded that 43 percent of
petitioners’ house was used exclusively for business. Petitioner
contended at trial that the applicable figure is 71 percent and
on brief that it is 70 percent.
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Petitioner husband (petitioner) is the sole proprietor of
| nfoGen and Resource Direct. Before 1997 petitioner conducted
hi s busi ness out of 8,000 square feet of conmmercial space until
financial difficulties and famly issues required petitioner to
termnate the | ease and nove the business into his hone.
Petitioner’s hone consists of 7,272 square feet of |iving space,
whi ch includes the garage.® During the tax year at issue,
petitioner resided in this residence with his wife and daughter.
Petitioner also has two sons who, during this period, attended

college and |ived away from hone.

3The parties stipulated that petitioners’ hone consists of
7,272 square feet of living space, which includes the garage;
however, at trial petitioner testified that the home was about
8,500 square feet including the garage. Petitioners’ Exhibit 15-
P actually attributes 8, 321.625 square feet of the hone to living
space. W note that the garage is approximately 1,102.5 square
feet; perhaps the stipulation was incorrect and the 7,272 figure
did not include the garage.

A stipulation shall be treated, to the extent of its terns,
as a conclusive adm ssion by the parties to the stipulation,
unl ess otherwi se permtted by the Court or agreed upon by those
parties. Rule 91(e). Courts do not lightly set aside
stipul ations of fact but may exercise broad discretion to
determ ne whether to hold a party to a stipulation. Blohmuv.
Conm ssi oner, 994 F.2d 1542, 1553 (11th Cr. 1993), affg. T.C

Meno. 1991-636. In instances where the stipulation is contrary
to the record, “We are not bound by stipulations of fact that
appear contrary to the facts disclosed by the record.” Estate of

Eddy v. Comm ssioner, 115 T.C 135, 137 n.4 (2000); see also
Bl ohm v. Conm ssioner, supra at 1553. However, to the extent
possi bl e, we adhere to the square footage sti pul at ed.
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Petitioners’ two-story residence consists of 12 roons.
There is additional space in the area of the vestibule, hall, and
staircase. There is also an attached three-car garage.
Petitioner’'s famly put the master bedroom and nmaster bathroomto
personal use. Petitioners’ daughter used the room designated on
Exhi bit 15-P as bedroom 2, including the sitting area, bathroom
and closet, for personal purposes. Petitioners asserted at the
trial that 10 percent of the use of bedroom 2 was for business.
The room desi ghated as the guest room consists of 283 square feet
and was used by petitioner wife in connection with her travel
agency busi ness.

Petitioner and his famly frequently ate out but used the
ki tchen sone each week for eating neals and occasi onal cooking.
The subcontractors who worked for petitioner’s business in
petitioner’s hone al so used the kitchen for breaks and | unches.
Petitioner’'s famly used the service roomfor |aundry.
Petitioner explained that he used the den, with the adjoining bar
and vestibule, to entertain famly nenbers one to two tines a
year. About three times a year petitioner and his famly used
the dining roomfor famly dinners. Petitioner and petitioners’
daughter occasionally had neals in the breakfast area, as its
name woul d inply.

Petitioner and his famly did not use the |living roomfor

personal purposes. On a rare occasion, soneone other than a



-5-
busi ness associate m ght wal k through the room OQherw se, it
was used only for business. The maid s roomwas used for staging
and preparing projects for petitioner’s business and not for
personal purposes. Bedroom 3 was used as a graphic and vi deo
studi o, and bedroom 4 was used as a programm ng and survey
office. Both of these bedroons were used solely for business.
The 186-square-foot hall area led only to bedroons 3 and 4 and
thus al so was used only for business. The garage conprised
approximately 1,103 square feet of the first floor. It was used
primarily for storage and as a shop and studi o.

Petitioners filed a Form 1040, U.S. Individual |Incone Tax
Return, for the 2004 tax year. The tax return included a
Schedule C for petitioner’s marketing consultant business with
respect to which he clainmed a rent expense of $90,646. It also
i ncluded a Schedule C for petitioner’s Infogen conputer software
business with respect to which he clained a rent expense of
$84,515. Petitioners also reported rental income of $175,161* on
Schedul e E, Supplenental Incone and Loss, and cl ai med expenses of
$131, 739.

Respondent issued a notice of deficiency on Decenber 31,
2007, determ ning a $19, 740 deficiency in petitioners’ inconme tax

for 2004. Petitioners filed a tinely petition with this Court on

“This figure represents the sumof the rental deductions
fromboth of the Schedules C
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March 28, 2008, denying liability for the deficiency. A trial
was held on June 17, 2009, in Los Angeles, California.
OPI NI ON
Deductions are a matter of “legislative grace”, and “a
t axpayer seeking a deduction nust be able to point to an
applicable statute and show that he cones within its terns.” New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); see also

Rul e 142(a). As a general rule, section 162(a) authorizes a
deduction for “all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on any trade or

busi ness”. An expense is ordinary for purposes of this section
if it is normal or customary within a particul ar trade, business,

or industry. Deputy v. du Pont, 308 U S. 488, 495 (1940). An

expense i s necessary if it is appropriate and hel pful for the

devel opnent of the business. Conm ssioner v. Heininger, 320 U. S.

467, 471 (1943). Section 262, in contrast, precludes deduction
of “personal, living, or famly expenses.”

Where the expense in question relates to property that is
occupi ed by the taxpayer as a residence, section 280A(a) | ays
down the follow ng general rule: *“in the case of a taxpayer who
is an individual or an S corporation, no deduction otherw se
al | owabl e under this chapter shall be allowed wth respect to the
use of a dwelling unit which is used by the taxpayer during the

taxabl e year as a residence.” However, an exception to this
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general ban is found in section 280A(c) (1), which provides that
section 280A(a) does not apply to an item of expense to the
extent allocable to a portion of the taxpayer’s residence which
“i's exclusively used on a regul ar basis” as the taxpayer’s
princi pal place of business.

There is no dispute that a portion of petitioners’ honme was
used on a reqgular basis as the principal place of petitioner’s
busi ness. W are, however, confronted wth the fact-specific
inquiry of whether certain roons in petitioners’ house were used
exclusively for the business. The legislative history of section
280A dealing wth exclusive use expl ains:

Excl usi ve use of a portion of a taxpayer’s dwelling

unit neans that the taxpayer nust use a specific part

of a dwelling unit solely for the purpose of carrying

on his trade or business. The use of a portion of a

dwel l'ing unit for both personal purposes and for the

carrying on of a trade or business does not neet the

exclusive use test. * * * [S. Rept. 94-938, at 148

(1976), 1976-3 C.B. (Vol. 3) 49, 186; H Rept. 94-658,

at 161 (1975), 1976-3 C.B. (Vol. 2) 695, 853; enphasis

added. ]

The Court in Hefti v. Conmmi ssioner, T.C Menp. 1988-22,

affd. wi thout published opinion 894 F.2d 1340 (8th Cr. 1989),

di scussed this legislative history and observed that “Any
personal use of a roomor segregated area will preclude its use
in conputing depreciation or other allocable expenditures, unless
sone or all of the use of the roomwas for the storage of

i nventory.”
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Petitioner contends that 70-71 percent of his hone was used
exclusively and regularly for business during the 2004 tax year.
As the Court did in Hefti, we find it inplausible that the
taxpayer and his famly “had no social or personal life in any
portion of the residence other than a few bedroons and the
kitchen.” 1d. During his testinony petitioner acknow edged a
few occasi onal uses of other roons for personal purposes during
2004. Neverthel ess, because personal use was allegedly m ninma
conpared with business use, petitioners contend that they shoul d
be all owed the cl ai mred expense deduction. W appreciate
petitioners’ contention, but Congress has nade it clear that this
is not the | aw

Respondent conceded that petitioner used the library and the
garage exclusively for business. W also find that petitioner
used the living roomexclusively for business. Although
petitioner’s own exhibit clainmed that the business used the
l[iving roomonly 95 percent of the time, at trial he credibly
expl ained that “The only reason | put down 95 percent is that
sonebody who woul d be visiting could have possibly wal ked in [or
t hrough] that area and wal ked out.”

This Court has previously held that the nmere nonbusi ness
passage fromone roomto the next can be classified as a de
mnims personal use of the roomand will not disqualify the room

fromthe exclusivity requirenent of section 280A(c)(1l). See
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Lind v. Comm ssioner, T.C Menp. 1985-490 (“That petitioners and

their famly nenbers may have occasionally wal ked t hrough the
garage does not violate the exclusive business use rule.”);

Hughes v. Conm ssioner, T.C Meno. 1981-140 (“Petitioner’s

incidental use of the closet to walk to and from his bat hroom was
de mnims.”).

We also find credible petitioner’s testinony that the maid s
room and bedroons 3 and 4 were used exclusively for business.

See Thal acker v. Conmm ssioner, T.C. Meno. 1984-488 (upholding a

home busi ness deduction on the basis of a taxpayer’s credible
testinmony). Petitioner explained that the maid s roomwas 100
percent used “in the business for staging and preparing
projects.” He also explained that bedroom 3 was used for graphic
design and as a video design studio and that bedroom 4 was used
for progranmm ng, custonmer service, and surveys. Petitioner also
prof f ered phot ographs of bedroons 3 and 4 depicting their
busi ness use. Al though, as respondent pointed out at trial,
t hese phot ographs, necessarily limted to two di nensions, depict
only one side of the room we find themto be reliable evidence
corroborating petitioner’s testinony regardi ng the business use
of these two roons.

Because we find that bedroons 3 and 4 were used exclusively
for business, we also find that the hall area, which | eads only

to those two roons, was al so used exclusively for business. The
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tabl e bel ow sunmmari zes the roons in petitioners’ residence that
were used exclusively and regularly for petitioner’s business in

2004 and their total area in square feet.®

Room Squar e Feet

Li brary 328.5
Gar age 1,102.5
Li ving room 405.0
Mai d’s room 364.0
Bedroom 3 444.0
Bedr oom 4 392.0
Hal lway to 3 & 4 186. 0

Tot al 3,222.0

Using these figures it appears that petitioner used 3,222
square feet for his business in 2004, which is 44.3 percent of
the total area of petitioners’ house. W note that this
percentage was determ ned using the stipulated 7,272 total square
feet; had we used the total square footage from petitioners’

Exhi bit 15-P of 8, 321.625, the percentage of his business use
woul d have been 38.7 percent of petitioners’ honme. Respondent
has done an excellent job of applying the law to the facts.

| ndeed, respondent was nore generous then this Court woul d have
been had we, as we would be inclined to do, used the total square

footage frompetitioners’ Exhibit 15-P. W therefore find that,

The square footage per room was deternined by using
petitioners’ Exhibit 15-P.
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as contended by respondent, petitioner used 43 percent of the
home exclusively for business. As we explain below the
remai ni ng roons were not exclusively used for business and the
expenses apportionable to their use do not qualify as deductible
under section 280A(c)(1).

Al t hough petitioner first explained that he did not eat in
the breakfast room in response to a question by the Court he
conceded that on occasion he or his famly may have eaten in the
breakfast area. Petitioner also did not use the den, vestibule,
and adj oi ni ng bar exclusively for business. Petitioner explained
that “maybe one or two tinmes a year, [the area] was used
sonetines by famly that were visiting”. W do not regard as de
mnims this personal use of the roomby visiting famly.
“Exclusive use” is narrowy construed, as discussed in the
| egi sl ative history of section 280A above. This neans that “‘the
t axpayer mnmust use a specific part of a dwelling unit solely for
t he purpose of carrying on his trade or business.’”” Culp v.

Commi ssioner, T.C Menp. 1993-270 (quoting Sam ol dberger, lnc.

v. Comm ssioner, 88 T.C 1532, 1557 (1987)).

Petitioner also did not use the dining roomexclusively for
busi ness when his famly was visiting. Petitioner testified that
“one or two nights a year” when his sons were in town they woul d
have a famly dinner in the dining room Petitioner is not

entitled to a deduction for itens of expense apportionable to
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these roons. By his own adm ssion, normal household activities

took place in those roons. See Langer v. Conmm ssioner, 980 F.2d

1198, 1199 (8th Gr. 1992) (disallow ng a business expense
deduction for a portion of the home in which household activities
al so took place), affg. T.C. Menp. 1990-268.

I n conclusion, petitioner used 43 percent of the house’s
total area exclusively for business and may cl ai m busi ness
expense deductions prorated accordingly. He is not entitled to a
Schedul e C deduction in connection wth the remaining 57 percent
of the house’s total area.®

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

6See supra note 1, discussing the availability of Schedule A
deductions with respect to this area of the house.



