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MVEMORANDUM OPI NI ON

GCEKE, Judge: This proceedi ng was conmenced in response to
a “NOTlI CE OF DETERM NATI ON CONCERNI NG COLLECTI ON ACTI ON(S) UNDER
SECTI ON 6320 AND/ OR 6330" (notice of determnation). The notice
of determ nation sustained the Federal tax |lien, but suspended
petitioners’ account as “tenporarily not collectible”. The issue

for decision is whether it was an abuse of discretion for
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respondent’ s Appeals officer to sustain the lien and reject
petitioners' offer to conprom se their 1995, 1996, and 1997
liabilities of $7,832.90 for $100. Because of the val ue of
petitioners’ assets, we hold that it was not an abuse of
di scretion.
Backgr ound

The parties submtted this case fully stipulated under Rule
122!, The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners, M. Razo and
Ms. Razo, resided in El Paso, Texas, at the tinme they filed
their petition. This Court, in an Order dated Novenber 19, 2003,
denied a notion by respondent to dismss for |ack of
jurisdiction, as suppl enented.

Petitioners filed joint Federal inconme tax returns for 1995,
1996, and 1997. Each of these returns showed tax due, but
petitioners did not submt paynment with the returns. On March 1,
2002, respondent issued petitioners a Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |I.R C. Section 6320,
listing their total 1995, 1996, and 1997 liabilities as
$7,832.90. On March 4, 2002, respondent filed a notice of

Federal tax lien in El Paso County, Texas.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at the tinme the petition was
filed, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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On March 26, 2002, petitioners’ counsel, acting under a
power of attorney from petitioners, submtted on behal f of
petitioners a Form 12153, Request for a Collection Due Process
Hearing, requesting a hearing under section 6320 with
respondent's Appeals Ofice. Al so submtted with the Form 12153
was a Form 656, O fer in Conprom se, setting forth petitioners’
offer to pay $100 to settle their 1995, 1996, and 1997 tax
liabilities. Petitioners’ offer in conprom se was based on
“effective tax adm nistration” (ETA).

A section 6320 hearing was held on August 14, 2002. On
Cct ober 3, 2002, respondent's Appeals officer issued the notice
of determ nation rejecting petitioners’ offer in conprom se and
sustaining the Federal tax lien, but recomrendi ng that
petitioners' accounts be suspended as "tenporarily not
collectible". The Appeals officer based his determnation to
sustain the lien on the value of certain assets owned by
petitioners, which include a house, two vehicles, and personal
effects. The Appeals officer neasured the quick sale val ue of
petitioners’ assets, |ess encunbrances against them and found
that the net amount of petitioners’ equity in the assets greatly
exceeded petitioners’ tax liabilities for the years 1995-97. For
exanpl e, one of petitioners’ autonobiles alone had a quick sale
value in excess of the tax liabilities. However, the Appeals

of ficer then noted that petitioners faced various hardshi ps that
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woul d inpede their ability to earn greater incone in the future,
or pay off their existing debts in an installnent agreenent. M.
Razo is 62 years old and is enployed as a nanual |aborer. Ms.
Razo is unenpl oyed due to health problens. |In addition, the
Appeal s officer noted that petitioners are currently in arrears
on their nortgage and car paynents, and they owe significant
anounts of real estate taxes. The Appeals officer recommended
that petitioners’ account be suspended as “tenporarily not
collectible”. By suspending their account as “tenporarily not
collectible”, the Appeals officer halted collection activity
until petitioners’ financial situation changes and either paynent
is forthcom ng or another collection alternative is feasible.
The determ nation would allow the Governnent to recover a portion
of any proceeds froma future sale or foreclosure on any of
petitioners’ assets. The Appeals officer concluded that although
it was unlikely that petitioners would be able to pay their
l[tabilities other than fromthe value of their assets, the lien
woul d enabl e the Governnment to preserve its priority rights in
any foreclosure or bankruptcy proceedi ngs. Petitioners tinely
filed a petition with this Court for review of the Appeal s
officer’'s determ nation
Di scussi on

Sections 6320 (pertaining to liens) and 6330 (pertaining to

| evies) were enacted as part of the Internal Revenue Service
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Restructuring and Reform Act of 1998, Pub. L. 105-206, sec. 3401,
112 Stat. 746, in order to afford taxpayers new procedural
protections with regard to collection matters. Section 6320
generally provides that the Secretary cannot proceed with
collection of taxes by way of a lien on a taxpayer’s property
until the taxpayer has been notified in witing and provided with
an opportunity for an admnistrative reviewin the formof a
hearing before an inpartial officer of the Internal Revenue
Service Ofice of Appeals. Sec. 6320(b). Generally, hearings
under section 6320 are conducted in accordance with the
procedural requirenents set forth in section 6330(c). Sec.
6320(c). At the hearing, the Appeals officer shall obtain
verification that the requirenents of any applicable | aws and
adm ni strative procedures have been net. Sec. 6330(c)(1).
Taxpayers may rai se appropriate spousal defenses, challenges to
t he appropriateness of the collection action, and offers of
collection alternatives, which may include offers in conprom se.
Sec. 6330(c)(2) (A (iii). In certain circunmstances, taxpayers nmay
al so challenge their underlying tax liability at the hearing.
Sec. 6330(c)(2)(B)

In this case, petitioners do not dispute that the Appeals
of ficer obtained verification that the requirenents of any
applicable I aws and adm ni strative procedures had been net. In

addition, petitioners do not dispute the existence or anount of
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their underlying tax liability. The only collection alternative
offered by petitioners at their hearing was their offer in
conprom se for $100. No other issues were raised.
We review the Appeals officer’s determ nation for an abuse

of discretion. Goza v. Conmm ssioner, 114 T.C. 176, 182 (2000).

We nust deci de whet her respondent exercised his discretion
arbitrarily, capriciously, or wthout sound basis in fact or |aw

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999); Fargo v.

Conmi ssioner, T.C. Menp. 2004-13. The issue raised with the

Appeal s officer is the proper point of reference in determning
whet her the Appeals officer abused his discretion. Magana v.

Conmi ssi oner, 118 T.C. 488, 493-494 (2002).

Petitioners contend that the Appeals officer abused his
di scretion in rejecting their offer to conpromi se the $7,832.90
total liability for $100. Specifically, petitioners argue that
their offer in conprom se should have been accepted because they
wll not be able to neet basic living expenses if their assets
are lost to foreclosure and respondent’s lien is left in place.
They point to their poor health, age, and education as evidence
that they will experience economc hardship if the value of their
equity is not available to them They also argue that the
exanpl es contained in section 301.7122-1(c)(3)(iii), Proced. &
Adm n. Regs., conpel respondent to accept their ETA offer.

We note at the outset that based on the record petitioners
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are not destitute. The record reflects that petitioners own two
aut onobi l es, one with a quick sale value of $10,120, subject to
an encunbrance of $921, and the other with a quick sal e val ue of
$8, 988, subject to an encunbrance of $5,700. Petitioners do not
di spute that these figures are correct. The Appeals officer
sustained the |ien and suspended their account as “tenporarily
not collectible”. There is no evidence that the Governnent is
currently taking any efforts to collect on petitioners’ account.
Section 301.7122-1(c)(3), Proced. & Adm n. Regs., authorizes
the Internal Revenue Service, in conpromsing liabilities, to
take into account circunstances where paynent in full would
create econom c hardship. In this case, the Appeals officer
determ ned that petitioners did not have sufficient inconme to
enter an installnment agreenent. However, the regulations do not
require the Comm ssioner to relieve a liability conpletely
because the taxpayers are unable to pay the liability from
current incone. Petitioners have not shown that they are unable
to pay at least a part of their liability fromtheir remaining
assets. Their $100 de mnims offer effectively asks respondent
to forgive their entire liability, despite the value of their
assets. On the basis of the undisputed facts presented to the
Appeal s officer, if petitioners were to sell one of their two
aut onobil es, they could pay the entire anount of the liability at

i ssue. Under these circunstances, we cannot find an abuse of
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discretion in the Appeals officer’s determnation to reject
petitioners’ de mnims offer in conpromse. The Governnent is
entitled to preserve its priority regarding petitioners’ assets,
given their value and the uncertainty regarding their

di sposition. In the face of petitioners’ de minims offer,
respondent’s willingness to forgo collection until petitioners’
financial situation changes was reasonabl e and certainly was not
an abuse of discretion.

To reflect the foregoing,

Deci sion will be entered

for respondent.




