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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DAWSON, Judge: These consolidated cases were assigned to
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Special Trial Judge Stanley J. Col dberg, pursuant to Rul es 180,

181, and 183. Al Rule references are to the Tax Court Rul es of

Practice and Procedure. Section references are to the Internal

Revenue Code in effect for the years at issue. The Court agrees

wi th and adopts the opinion of the Special Trial Judge, which is

set forth bel ow
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OPI NI ON OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: Respondent issued a notice

of final partnership adm nistrative adjustnent (FPAA) to each
partnership involved in these consolidated cases determ ning
adjustnments for the taxable years at issue.? From 1981 through
1998, Walter J. Hoyt Ill (Jay Hoyt) pronoted these nine sheep
breedi ng partnerships to nunerous investors and nmanaged
partnership operations. For convenience, these partnerships are
hereinafter sonmetines referred to as the Hoyt sheep partnerships
and these consolidated cases are referred to in the singular
(1.e., instant case). |In addition, the individual partners in
the sheep partnerships are collectively referred to as sheep
partners.

On June 22, 1999, the Court issued its opinionin River Gty

2 The years at issue for River City Ranches #1 are 1986 and
its years ended Sept. 30, 1991 through 1996. The years at issue
for River City Ranches #2 are 1986 and 1987, its year ended Sept.
30, 1991, and its years ended Sept. 30, 1993 through 1996. The
years at issue for River Gty Ranches #3 are 1986 and 1987, its
years ended Sept. 30, 1989 through 1991, and its years ended
Sept. 30, 1993 through 1996. The years at issue for River Cty
Ranches #4 are 1984 and 1986, and its years ended Sept. 30, 1992
t hrough 1996. The years at issue for River Gty Ranches #5 are
1986, 1987 and 1988, and its years ended Sept. 30, 1989 through
1996. The years at issue for River Gty Ranches #6 are 1986 and
its years ended Sept. 30, 1992 through 1996. The years at issue
for River City Ranches 1985-2/River Cty Ranches #7 are 1987 and
1988, and its years ended Sept. 30, 1989 through 1996. (In 1991,
River Cty Ranches 1985-2 becane known as River City Ranches #7.)
The years at issue for Ovine Genetic Technol ogy Syndicate 1987-1
are its years ended Sept. 30, 1990 through 1996. The years at
i ssue for Ovine Genetic Technol ogy 1990 (OGI 90) are 1992, 1993,
1994, 1995, and 1996.
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Ranches #4, J.V. v. Commi ssioner, T.C Meno. 1999-209, affd. 23

Fed. Appx. 744 (9th G r. 2001), a test case in which the Tax
Court uphel d respondent’s disall owance of all deductions that
t hree Hoyt sheep partnerships claimed for taxable years not at
i ssue in the instant cases.?

After concessions,* the primary issues for decision in the
i nstant cases (which petitioners raised in amended petitions)
are: (1) Wether the nine Hoyt sheep partnerships are entitled
to theft |oss deductions under section 165 for each of the years
at issue equal to the total cash paynents made by the partners in
each such year to the partnerships; (2) whether the period of
limtations provided under section 6229 expired prior to the tine
t hat respondent issued FPAAs to sone partnerships for certain
t axabl e years; and (3) whether purported purchases of breeding
sheep that sone partnerships reported for pre-1989 taxable years

constitute either (a) “valuation overstatenent” as defined in

3 River City Ranches #4, River Cty Ranches #6, and OGTI 90
were the partnerships at issue in this test case. The taxable
years decided were: For R ver Gty Ranches #4, 1987 and 1988,
and its years ended Sept. 30, 1989 through 1991; and for River
City Ranches #6, 1987 and 1988, and its years ended Sept. 30,
1989 through 1991. For OGI 90 the year decided was 1991.

4 The parties have resolved all of the adjustnments in each
notice of final partnership adm nistrative adjustnent issued to
each of the nine sheep partnerships. Anong other things,
petitioners now agree that the sheep partnerships did not acquire
t he benefits and burdens of ownership of any sheep and that the
prom ssory note each partnership issued in connection with its
purported acquisition of sheep is not a valid indebtedness.
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section 6621(c)(3)(A) (i), or (b) “sham and fraudul ent
transaction” as defined in section 6621(c)(3) (A (V).
FI NDI NGS OF FACT

Sonme of the facts and certain docunents have been stipul ated
for trial pursuant to Rule 91 and are found accordingly. The
Court incorporates the parties’ stipulations in this opinion by
ref erence.

The parties have stipulated that at the tinme the respective
petitions herein were filed, each of the nine Hoyt sheep
partnerships maintained its principal place of business in Burns,
Oregon. However, the record reflects that the partnershi ps were
operated froma Hoyt organi zation office located in Elk G ove,
California. Further, each sheep partnership, with the exception
of River Gty Ranches 85-2, was forned under and governed by
California law. R ver Gty Ranches 85-2 was a Nevada genera
partnership and in 1991 becane known as River Cty Ranches #7
( RCR #7).

A. Overvi ew of the Hoyt Operations

Jay Hoyt’'s father was a prom nent breeder of Shorthorn
cattle, one of the three nmajor breeds of cattle in the United
States. In order to expand his business and attract investors,
the father had started organi zing and pronoting cattl e breeding
partnerships by the late 1960s. Before and after the father’s

death in early 1972, Jay Hoyt and other nenbers of the Hoyt
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famly were extensively involved in organi zing and operating
nunmerous cattle breeding partnerships. Fromabout 1971 through
1998, Jay Hoyt organi zed, pronoted to thousands of investors, and
operated as a general partner nore than 100 cattle breeding
partnershi ps. For convenience, all or sonme of the cattle
breedi ng partnershi ps hereinafter are sonetines referred to as
the Hoyt cattle partnerships or cattle partnerships.?®

Before 1971, the Hoyt famly for many years resided in
Sacranento, California, and conducted nost of their cattle
operations in northern California. 1In 1975, the famly started
relocating their cattle operations to Burns, Oregon, because |and
prices becanme too expensive in northern California. By the
1980s, the Hoyt famly resided in the Burns area, and the Hoyt
organi zati on mai ntained offices in Burns, Oegon, and El k G ove,
Cal i fornia.

Around 1978 or 1979, Jay Hoyt becane interested in the
possibility of organi zing sheep breeding partnerships simlar to
the cattle breeding partnerships. Due to this interest, Jay Hoyt
began di scussions with David Barnes, a |longtinme sheep breeder and
chi | dhood fri end.

David Barnes and his wfe April Barnes owned and operated

Bar nes Ranch, their sole proprietorship sheep breedi ng business

> For a nore detailed account of the Hoyt cattle operations
and partnerships see DurhamFarns #1, J.V. v. Conmm ssioner, T.C
Menmo. 2000-159, affd. 59 Fed. Appx. 952 (9th Cir. 2003).
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| ocated in California s Sacranento Valley. The Barnes’ son,
Randy Barnes, eventually took on a substantial role in the
managenent and operation of the famly sheep business after
conpleting college in 1985.

Davi d Barnes had extensive experience in breeding several
breeds of purebred sheep. However, by the 1980s, he concentrated
on Ranbouillets and Suffol ks. Ranbouillets have white faces and
cream col ored bodies and are a breed noted for producing good
quality wool. Suffolks, on the other hand, have bl ack faces and
| egs and cream col ored bodies and are a breed noted for producing
good quality neat. By the late 1980s, David Barnes and Randy
Barnes had acquired very good reputations in purebred sheep
breeding circles and generally were considered to be anong the
country’s top breeders of Ranbouillets and Suffol ks.

As a result of various discussions and negotiations with
Davi d Barnes, Jay Hoyt decided to form operate, and pronote
sheep partnerships in a very simlar manner as the Hoyt cattle
part ner shi ps.

B. Fornati on and Operation of the Hoyt Sheep Partnerships

From 1981 t hrough 1991, Jay Hoyt fornmed eight of the nine
sheep partnershi ps at issue under and pursuant to the | aws of
California. RCR #7 was formed under and pursuant to the | aws of
Nevada. Fromtheir inception, all nine sheep partnerships were

operated fromthe Hoyt office located in Elk G ove, California.
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The Certificate and Articles of Limted Partnership of River
Cty Ranches Ltd. (RCR #1) states that the partnership was forned
in 1981 as a |limted partnership under and pursuant to the | aws
of the State of California. Jay Hoyt was designated the general
partner, and the individual investors were collectively
designated the limted partners.

The Certificate and Articles of Limted Partnership of River
Cty Ranches #2 Ltd. (RCR #2) states that the partnership was
formed in 1982 as a |imted partnership under and pursuant to the
laws of the State of California. Jay Hoyt was designated the
general partner, and the individual investors were collectively
designated the limted partners.

The Certificate of Limted Partnership of River Gty Ranches
#3 Ltd. (RCR #3) states that the partnership was formed in 1983
as a limted partnership prepared and recorded under section
15502 of the California Corporations Code, UniformLimted
Partnership Act. Jay Hoyt was designated the general partner,
and the individual investors were collectively designated the
limted partners.

The Certificate and Articles of Limted Partnership of River
Cty Ranches #4 Ltd. (RCR #4) states that the partnership was
formed in 1984 as a limted partnership under and pursuant to the

laws of the State of California. Jay Hoyt was designated the
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general partner, and the individual investors were collectively
designated the limted partners.

The Partnership Agreenent of River City Ranches #5 Ltd. (RCR
#5) states that the partnership was forned in 1985 as a general
partnership under the laws of the State of California pursuant to
the provisions of the Uniform Partnership Act. The agreenent
states that the Uniform Partnership Act of the State of
California at the tinme of the partnership’s formati on or as nay
be thereafter anmended shall govern the partnership. Jay Hoyt and
WJ. Hoyt Sons Managenent Co. (Managenent) were designated the
managi ng partners, and the individual investors were collectively
designated as the investing partners. All the investing partners
were general partners of the partnership and not limted
partners, as in the previous sheep partnershi ps.

The Partnership Agreenent of River City Ranches #6 Ltd. (RCR
#6) states that the partnership was forned in 1986 as a general
partnership under the laws of the State of California pursuant to
the provisions of the Uniform Partnership Act. The agreenent
states that the Uniform Partnership Act of the State of
California at the tinme of the partnership’s formati on or as nmay
be thereafter amended shall govern the partnership. Jay Hoyt was
desi gnat ed the managi ng partner, and the individual investors
were collectively designated as the investing partners. Al the

i nvesting partners were general partners of the partnership.
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The Partnershi p Agreenent of Ovine Cenetic Technol ogy
Syndi cate 1987-1, J.V. (OGI 87) states that the partnership was
formed in 1987 as a general partnership under the | aws of the
State of California pursuant to the provisions of the Uniform
Partnership Act. The agreenent states that the Uniform
Partnership Act of the State of California at the time of the
partnership’s formation or as may be thereafter anended shal
govern the partnership. Jay Hoyt and Managenent were desi gnated
t he managi ng partners, and the individual investors were
collectively designated as the investing partners. Al the
i nvesting partners were general partners of the partnership.

The record does not contain any partnership agreenments for
RCR #7 or Ovine Cenetic Technol ogy 1990 (OGT 90). However, other
docunents in the record indicate that RCR #7 is a Nevada genera
partnership governed by the Uniform Partnership Act of the State
of Nevada, and OGI 90 is a California general partnership
governed by the Uniform Partnership Act of the State of
Cal i forni a.

Fromthe tine each Hoyt sheep partnership was forned through
1998, Jay Hoyt was the general partner responsible for all the
managenent, operation, and pronotion functions. He nmaintained
power of attorney to manage and conduct partnership business.

Jay Hoyt oversaw the entire Hoyt operation and nade all najor

deci si ons.
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Jay Hoyt was also the tax matters partner (TMP) of each
partnership and was a |licensed enrolled agent. As an enrolled
agent he represented many of the investor-partners before the
I nternal Revenue Service (IRS). In 1997, the IRS disbarred Jay
Hoyt as an enrolled agent for certain alleged inproprieties
relating to his individual incone tax returns. By orders of the
Tax Court issued from June 22, 2000, through May 15, 2001, Jay
Hoyt was renoved as TMP from the sheep partnershi ps.

From April 1981 through February 1987, Jay Hoyt,
representing each of the Hoyt sheep partnerships (excluding OGI
90)% entered into agreenents with David Barnes to purchase
Ramboui | | et and Suffol k breeding ewes from Barnes Ranch for each
of the partnerships. The separate agreenments that each
partnership entered into with Barnes Ranch were substantially
simlar in all material respects. Each agreenent contained terns
for the partnerships to purchase the sheep with no noney down by
each issuing Barnes Ranch a prom ssory note. The partners of
each partnership then personally assuned the partnership debt
under an assunption agreenent. Further, each partnership entered

into a share-crop operating agreenent with Barnes Ranch to nmanage

6 Inthe River Gty Ranches #4 test case, Jay Hoyt
mai ntai ned that OGT 90 in 1990 entered into sheep sal e and share-
crop nmanagenent agreenents with WJ. Hoyt Sons Ranches M.P, not
wi th Barnes Ranch. However, during that test case trial, David
Barnes testified that Barnes Ranch had sold OGI 90 its “breeding
sheep”. See River Cty Ranches #4, J.V. v. Conm ssioner, T.C
Mermo. 1999-209, affd. 23 Fed. Appx. 744 (9th Cr. 2001).
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and pay all expenses with respect to each partnership’ s breeding
sheep.

The dates on which the purchase agreenents each of the eight
partnershi ps and Barnes Ranch entered into, the nunber of
purported breedi ng ewes each partnership allegedly acquired, the
total stated purchase price, and the average price per sheep each

partnership agreed to pay for its sheep are as foll ows:

Tot al

Dat e of Nunber Pur chase Avg. Price
Partnership Entry of Ewes Price per Sheep
RCR #1 4-20-81 401 $455, 100 $1, 135
RCR #2 2-15-82 514 626, 400 1,219
RCR #3 3-20-83 584 713, 140 1, 221
RCR #4 2-01-84 1, 468 2,087, 880 1,422
RCR #5 5-01-85 1, 257 1, 825, 000 1, 452
RCR #6 1-15-86 1,415 1, 960, 140 1, 385
RCR #7 2-01-87 1,873 3,982, 360 2,126
OGI 87 1- 05-87 1, 849 3, 636, 600 1, 967

Each of the nine sheep partnerships at issue was supposedly
formed to operate as a sheep breeding partnership, owing its own
fl ock of sheep purchased from Barnes Ranch. However, Jay Hoyt
and David Barnes were not independent parties acting at arnmis
length with respect to any of the sheep agreenents. In
actuality, none of the sheep partnerships acquired the benefits
and burdens of ownership of any of the sheep |isted above.

The bills of sale that Barnes Ranch issued the sheep
partnerships (excluding OGT 90) listed |arge nunbers of
i ndi vi dual breeding sheep that did not exist. The flock recap

sheets prepared by Jay Hoyt contained false information and did
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not represent the sheep purportedly owned by each partnership.
Further, the total purchase price that each partnership agreed to
pay for its sheep was many tines the fair market value of simlar
quality sheep. Additionally, it was determ ned that none of the
prom ssory notes that the sheep partnerships issued for their
sheep were bona fide recourse debt. The notes had no econom c
effect to the partnerships and were not valid indebtedness.

Mor eover, Barnes Ranch did not even provide the partnerships with
t he managenent services required under the agreenents.

The cattle and sheep partnershi ps were organi zed and
operated in essentially the same manner. |In addition, all of the
Hoyt organi zation investor partnerships were marketed and
pronmoted in an identical fashion. Jay Hoyt even used the
pronotional literature prepared for the cattle partnerships to
pronote the sheep partnerships. Sonme of the investors placed in
the sheep partnerships believed they had invested in cattle
part ner shi ps.

In the early 1980s with the formati on of many nore investor
partnershi ps, the docunents, records, and tax returns the Hoyt
organi zation prepared relating to its transactions wth the
cattl e partnerships were inaccurate, unreliable, and in many
instances falsified. Likew se, the Hoyt organization prepared
and mai ntai ned the sheep partnerships’ docunents, records, and

tax returns in an inaccurate and unreliable nmanner. These
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deficient record-keeping practices continued for both the cattle
and sheep partnerships through 1998, when all the investor
part nershi ps were consolidated for bankruptcy purposes. For the
years at issue, often no records were kept at all.

As the general partner managi ng each sheep partnership, Jay
Hoyt was responsible for and directed the preparation of the tax
returns of each partnership, and he typically signed and filed
each tax return. However, separate bookkeepi ng and accounti ng
records for each of the sheep partnerships were never naintained.

Nor did Jay Hoyt maintain separate bank accounts for each of
t he sheep partnerships. From 1981 until sonetinme in 1990, checks
fromthe sheep partners were received at the Hoyt office in Elk
Grove, California, and deposited in one checking account. The
account was in the nane of River Gty Ranches (RCR account) and
mai ntai ned at the Bank of Alex Brown |ocated in El k G ove,
California.’

Sonetine in 1990, Jay Hoyt discontinued using the RCR
account. He inplenmented a new business practice of conm ngling
all Hoyt organization funds in one checking account referred to
as the pooling account. This account was in the nane of WJ.
Hoyt Sons Ranches MLP (MLP) and naintained at the First

Interstate Bank in Elk Gove, California. The funds in the

” The Bank of Al ex Brown becane the First |nterstate Bank
in 1989.
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pooling account were then allocated to the various Hoyt entities
based on a percentage determ ned by a pooling committee
adm ni stered by Jay Hoyt. The duration of the pooling account
cannot be determ ned by the record. During the years at issue,
substantial suns were deposited into and wi thdrawn by check from
both the RCR account and the pooling account.

At the end of 1993 or early 1994, the sheep partnerships’
prom ssory notes and share-crop managenent agreenents were
assigned to MLP. Fromthat point on, MP was responsible for
providing the various functions that were previously the
responsibility of Barnes Ranch.

C. Respondent’s Exam nation Efforts and Enforcenent Actions

Since approximately 1980, the IRS regul arly exam ned many of
the partnership returns of the Hoyt cattle partnerships and the
i ndi vidual returns of their partners. The IRS also exam ned the
sheep partnerships’ returns and the individual returns of their
partners. Because Jay Hoyt did not maintain separate bank
accounts and accurate accounting records for each of the sheep
partnerships, the IRS audited the partnership tax returns as a
group. The IRS generally disallowed the partnership tax benefits
that each cattle and sheep partnership and their respective
partners clained, resulting in those partnershi ps and partners
comrenci ng nunerous cases in the Tax Court.

The Tax Court litigation over the years concerning the Hoyt
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cattl e and sheep partnerships includes: (1) Bales v.

Conmi ssioner, T.C. Meno. 1989-568; R ver City Ranches #4, J.V. v.

Comm ssioner, T.C Menp. 1999-209, affd. 23 Fed. Appx. 744 (9th

Cr. 2001); and Durham Farns #1, J.V. v. Conmm ssioner, T.C. Meno.

2000- 159, affd. 59 Fed. Appx. 952 (9th G r. 2003), three test
cases dealing with partnership adjustnents; (2) nunerous other
cases involving the 1980 through 1986 taxable years of Hoyt
cattle partnerships and their partners that essentially were
resol ved after respondent and Jay Hoyt entered into a nmenorandum
of understanding (MOU) on May 20, 1993, which outlined a basis
for a settlenment of all outstanding cattle partnership cases for
the 1980 through 1986 taxable years; and (3) the instant case

i nvol ving the ni ne Hoyt sheep partnerships.

From 1984 t hrough 2000, the IRS s tax enforcenent efforts
wWth respect to the tax shelter program operated by Jay Hoyt
included: (1) Exam nations of the returns of the cattle and
sheep partnerships and their partners; (2) disallowance of the
partnership tax benefits that were clainmed; (3) issuance of
prefiling notices to partners and freezing tax refunds they
clainmed; and (4) defending litigation conmenced in the Tax Court
by partnerships and partners over the adjustnents determned in
the FPAAs and notices of deficiency issued by respondent.

Fromthe IRS exam nations of the returns of all the cattle

and sheep partnerships and i nvestor-partners through this Tax



- 19 -
Court litigation, IRS personnel either strongly suspected or
bel i eved these partnerships to be abusive tax shelters. The
| RS s original position had been that the purported acquisitions
of breeding animals by the cattle and sheep partnerships | acked
econom ¢ substance (i.e., were econom c shans), that the
partnerships’ stated purchase prices for the animals greatly
exceeded the fair market value of the animals, and that the
prom ssory note each partnership issued in connection with its
purported acquisition of breeding animals was not a valid
i ndebt edness.

The holding in Bales v. Comm ssioner, T.C. Menp. 1989-568,

however, set back considerably the RS s tax enforcenent efforts
agai nst Jay Hoyt and the cattle and sheep partnerships that he
pronot ed and operated under his tax shelter program |In Bales,
this Court did not sustain the RS s disall owance of nmany of the
tax benefits a nunber of partners in specific cattle partnerships
i nvol ved therein clainmed for 1977, 1978, and 1979. This Court,
anong ot her things, found that the Bales partnerships had
acquired the benefits and burdens of ownership with respect to
specific breeding cattle, that the purchase prices for the
partnership cattle did not exceed their fair market val ue, and
that the prom ssory notes these partnerships issued were valid

recourse i ndebt edness.
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The Exam nation D vision exam ned many of the returns of the
cattl e and sheep partnerships and their partners for the 1980
t hrough 1986 taxable years. During the Bales litigation, the
Exam nati on Division obtained extensions fromthe partners in the
cattle partnerships to extend the period of limtations for
assessing and collecting incone tax liabilities for the 1980,
1981, and 1982 tax years.® After obtaining the extensions, the
Exam nation Division tenporarily suspended exam nation activity
with respect to those tax years.

In early 1989, the Exam nation Division resunmed exam ning
and processing the individual returns filed by partners in the
cattle partnerships for the 1980, 1981, and 1982 tax years.
Shortly thereafter, standard revenue agent reports for those
years were prepared that proposed to disallow all tax benefits
these partners had clainmed fromthe cattle partnerships.

From about 1988 through 1991, an Exam nation Division team
conduct ed partnership-|level exam nations of many of the returns

of the cattle and sheep partnerships for the 1983 through 1986

8 The unified partnership audit and litigation provisions
of secs. 6221-6233, are not applicable to the pre-1983 taxable
years of the cattle and sheep partnerships. These provisions
were enacted as part of the Tax Equity & Fiscal Responsibility
Act of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 324,
648, and are generally applicable to partnership taxable years
begi nning after Sept. 3, 1982.
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taxable years.® During these exani nations, Jay Hoyt and the Hoyt
organi zation failed to provi de adequate docunents and records
substantiating the |ivestock the partnerships purportedly
acqui red and owned.

Foll owi ng the 1989 Bal es opinion, the IRS attenpted to
verify the existence of all purported livestock that the cattle
and sheep partnerships allegedly owned for post-1979 taxable
years. As a result of an adm nistrative summons enforcenent
action brought in the United States District Court for the
District of Oegon (U S. District Court) in 1992, the IRS first
i nspected and counted all the purported cattle and sheep that
these partnerships allegedly owed fromfall 1992 through spring
1993. The livestock count and inspection were conducted in
connection with the RS s exam nations of the post-1986 taxable
year returns of the partnerships.

By February 1993, although the IRS s inspection and
livestock count were not fully conpleted, IRS personnel concl uded
that Jay Hoyt and the Hoyt organi zation had greatly overstated
t he nunmber of actual breeding animls that these partnerships
clainmed to owmm. The IRS further concluded that Jay Hoyt and the
Hoyt organi zation had al so grossly overval ued the |Iivestock upon

whi ch the partnerships were claimng tax benefits.

® The unified partnership audit and litigation provisions
of secs. 6221-6233, applied to these partnership taxable years.
See supra note 8.
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Based on the above conclusions fromits count of the cattle
and sheep, the I RS, beginning in February 1993, generally froze
and stopped issuing incone tax refunds to partners in the cattle
and sheep partnerships. The IRS issued prefiling notices to the
i nvestor-partners advising themthat, starting with the 1992
taxabl e year, the IRS would (1) disallow the tax benefits that
the partners clained on their individual returns fromthe cattle
and sheep partnerships and (2) not issue any tax refunds these
partners mght claimattributable to such partnership tax
benefits.

Respondent eventually issued: (1) Notices of deficiency to
numerous investor-partners for the 1980, 1981, and 1982 tax
years, in which respondent determ ned that none of the tax
benefits the partners clainmed fromthe cattle and sheep
partnershi ps were allowable; and (2) FPAAs to nany of the cattle
and sheep partnerships for the taxable years 1983, 1984, 1985,
and 1986, in which respondent disallowed the tax benefits these
partnershi ps cl ai ned.

Following the IRS s freezing in February 1993 of tax refunds
to partners in the cattle and sheep partnerships, the Hoyt

organi zati on experienced financial difficulties. Freezing the

10 Utimately, this Court, in Durham Farns #1, J. V. v.
Comm ssioner, T.C Menp. 2000-159, and River Gty Ranches #4,
J.V. v. Commi ssioner, T.C Menp. 1999-209, upheld respondent’s
di sal | ownance of alnost all tax benefits clainmed by those cattle
and sheep partnerships for certain post-1986 taxable years.
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tax refunds greatly di mnished the anmount of noney the Hoyt
organi zati on obtained fromnew and exi sting partners.

After the opinion in Bales was filed and appropriate
deci sions were entered, settlenent negotiations were conducted
bet ween Jay Hoyt and the IRS, which culmnated in the MOU.

Begi nning in 1993, an increasing nunber of investor-partners
were becom ng disgruntled with Jay Hoyt and the Hoyt
organi zation. Many partners stopped nmaking their partnership
paynents and withdrew fromtheir partnerships, due in part to
respondent’s tax enforcenment. Jay Hoyt urged the partners to
support and remain loyal to the organization in challenging the
| RS s actions. The Hoyt organi zati on warned that partners who
st opped making their partnership paynents and withdrew fromtheir
partnerships (1) would be reported to the IRS as havi ng
substantial debt relief income and (2) would have to deal with
the IRS on their own.

On or about June 8, 1995, in the 32d Judicial District Court
for the Parish of Terrebonne, State of Louisiana, a group of
i nvestors obtained an $11 mllion default judgnent agai nst Jay
Hoyt, Managenent, M.P, and several cattle breedi ng partnerships

for fraud and other violations. See Mabile, et al. v. Walter J.

Hoyt, 111, et al., No. 95-112222. On February 24, 1997, the

plaintiffs in the Louisiana |awsuit filed involuntary bankruptcy

petitions in the U S. Bankruptcy Court for the District of O egon
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(Bankruptcy Court) to force Managenent and M.P into bankruptcy
and |iquidate each conpany’ s assets. On June 5, 1997, the
Bankruptcy Court entered an order for relief, in effect finding
t hat Managenent and M.P were both bankrupt.

In the Managenent and the M.P bankruptcy cases, the United
States Trustee (U.S. Trustee), in 1997, noved to have the
Bankruptcy Court substantively consolidate all assets and
liabilities of alnost all Hoyt organization entities and the many
Hoyt investor partnerships. This consolidation included all the
cattle and sheep partnerships. On Novenber 13, 1998, the
Bankruptcy Court entered its Judgnent for Substantive
Consolidation, consolidating all the above nentioned entities for
bankruptcy purposes. The U S. Trustee then sold off what little
Iivestock that the Hoyt organi zati on owned and/ or managed on
behal f of the cattle and sheep partnershi ps.

From 1992 t hrough 1998, the IRS at various tinmes issued
standard letters to investor-partners advising themof the IRS s
position in disputing the clainmed tax benefits fromthe cattle
and sheep partnerships. From 1992 through 1998, Revenue Agent
Nor man Johnson and ot her | RS enpl oyees di scussed the IRS s
position with hundreds of investor-partners in the cattle and
sheep partnerships. Mny of the discussions addressed the
confusion various partners had regarding certain tax issues as a

result of the conflicting information and tax advice that Jay
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Hoyt and the Hoyt organi zation provided the investor-partners.

Respondent ultinmately issued FPAAs to the cattle and sheep
partnerships for post-1986 taxable years, in which respondent
di sal l owed the tax benefits these partnerships clainmed for those
years. These partnerships then comrenced nunerous Tax Court
cases for a redeterm nation of the FPAA adjustnents.

On June 22, 1999, this Court issued its opinion in R ver

Cty Ranches #4, J.V. v. Conmmi ssioner, T.C. Menp. 1999-209, a

test case sustaining respondent’s disallowance of all tax
benefits clained by three sheep partnerships. On May 18, 2000,

this Court issued its opinion in the Durham Farns #1, J. V. V.

Conmi ssioner, T.C. Menpb. 2000-159, a test case in which the Court

di sal l owed al nost all tax benefits that seven cattle partnerships
claimed. In light of these holdings and the nounting evidence,
petitioners conceded the various partnership adjustnents,
choosing to focus on the issues raised in their amended petition.

D. Governnental I nvestigations of Jay Hoyt

After the initial I RS exam nations of the many cattle and
sheep partnershi ps, several investigations by various Governnent
agencies were conmmenced relating to Jay Hoyt’'s activities.

From 1984 through 1986, the IRS s Crimnal |nvestigation
Division (CI D) conducted an investigation of Jay Hoyt for
al | egedl y backdating docunents to enable 12 investor-partners to

cl ai minproper deductions and credits for 1980, 1981, and 1982.
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On July 31, 1986, the IRS District Counsel’s Ofice in
Sacranmento, California, referred the matter to the Departnent of
Justice (DQJ) for prosecution.

The DQJ then forwarded the matter to the U S. Attorney’s
Ofice in Sacranmento for review and consideration. On August 12,
1987, the U.S. Attorney’'s Ofice declined to prosecute Jay Hoyt.
The Assistant U S. Attorney assigned to consider the possible
crimnal tax prosecution concluded that: (1) The total tax |oss
to the Governnment fromthe backdating was relatively small,
probably | ess than $30,000; and (2) it would be difficult to
obtain a conviction of Jay Hoyt in a jury trial.

In July 1989, a nenber of the I RS Exam nation Division team
(whi ch had been exam ning the returns of many of the cattle and
sheep partnerships for the 1983 through 1986 taxabl e years)
recommended that the CID investigate Jay Hoyt for allegedly
maki ng and/or assisting in fraudulent or false tax return
statenents in connection with his pronotion and operation of the
cattle partnerships. In his referral report to the CID, this
t eam nenber concluded that Jay Hoyt was selling cattle to sone
partnershi ps that had al ready been sold to other partnerships and
that he was depreciating cattle that did not exist. The CI D then
conducted an investigation of the alleged nonexistent cattle and
Jay Hoyt’'s represented value for them CID s investigation was

conpleted no later than Cctober 1, 1990.



- 27 -

On Cctober 13, 1989, during the CID s above-nentioned
investigation, the U S. Attorney’'s Ofice in Sacranmento requested
that the CID review certain informati on and determ ne whether IRS
speci al agents fromthe CID should join in an ongoing grand jury
i nvestigation of Jay Hoyt for possible violations of the Internal
Revenue | aws. On Novenber 3, 1989, the I RS Regi onal Counsel’s
O fice requested that I RS special agents be authorized to
participate in the grand jury investigation. On Cctober 2, 1990,
the U S Attorney’s Ofice ended the grand jury investigation of
Jay Hoyt wi thout an indictnent.

On or about August 31, 1993, the C D comenced an
i nvestigation of Jay Hoyt for possible crimnal violations of the
I nternal Revenue |aws due to his alleged m srepresentation of the
total nunber and val ue of purported cattle that the cattle
partnerships allegedly owmned. The CI D closed the investigation
on or about Cctober 7, 1993, and did not recommend that the IRS
attenpt to have Jay Hoyt prosecut ed.

On or about Septenber 8, 1995, the CI D commenced an
i nvestigation of Jay Hoyt for possible crimnal violations of the
Internal Revenue |aws relating to the alleged shortage of cattle
fromthe Hoyt cattle partnerships. The CID closed this
i nvestigation on Septenber 29, 1995, and did not reconmmend that

the IRS attenpt to have Jay Hoyt prosecuted.
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From 1993 t hrough 1998, other governnental agencies also
i nvestigated Jay Hoyt, including the Securities and Exchange
Comm ssion (SEC), the United States Postal Service (USPS), and
the U S Trustee. As a result of a referral for further
investigation fromthe U S. Attorney’s Ofice in Seattle,
Washi ngton, to the USPS, postal inspectors in |ate 1993 commenced
an investigation of Jay Hoyt and the Hoyt organi zation for
possible mail fraud violations.

During 1993 and 1994, the SEC conducted an ongoi ng
i nvestigation of Jay Hoyt, but the SEC eventually closed its
i nvestigation and deferred to the USPS s investigation of Jay
Hoyt that had been commenced in late 1993. In June 1995, postal
i nspectors seized nunerous docunents and records fromthe offices
of the Hoyt organi zation pursuant to a search warrant.

In 1995, Hoyt & Sons Ranch Properties (HSRP) partnership,
one of the Hoyt organi zation’s ranch land partnerships, filed a
bankruptcy petition under Chapter 11 of the Bankruptcy Code in
t he Bankruptcy Court. After the bankruptcy filing, the U S.
Trust ee commenced an investigation of Jay Hoyt for possible gross
m smanagenent or bankruptcy fraud in connection with HSRP. The
U.S. Trustee also investigated Jay Hoyt in connection with the
Managenent and M.P bankruptcy cases commenced in 1997

On Novenber 24, 1998, the CGovernnent filed an indictnent in

the U S. District Court against Jay Hoyt and several other
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persons who had worked for or engaged in transactions with the
Hoyt organi zation, including April and David Barnes, charging
themw th numerous counts of conspiracy and nail fraud. On June
2, 1999, the CGovernnent filed a superseding indictnment against
t he sane defendants, which, anong other things, charged Jay Hoyt
with 54 counts of conspiracy to commt fraud, mail fraud,

bankruptcy fraud, and noney | aundering. See United States v.

Barnes, et al., No. CR 98-529-J0-04 (D. Or. Feb. 12, 2001), affd.

sub nom United States v. Hoyt, 47 Fed. Appx. 834 (9th G

2002). Al future references to Jay Hoyt’'s indictnment are to the
supersedi ng i ndi ctnent of June 2, 1999.

Following a jury trial inthe US. Dstrict Court case noted
above, on February 12, 2001, Jay Hoyt was convicted of 1 count of
conspiracy to commt fraud, 31 counts of mail fraud, 3 counts of
bankruptcy fraud, and 17 counts of noney |laundering. See id.
The U.S. District Court then sentenced Jay Hoyt to 235 nont hs of
i mpri sonment and al so ordered himto pay restitution of over $102
mllion to the individual victins of his crines. This $102
mllion figure represented the total anount that the Governnent
(using Hoyt organization records) determ ned was paid to the Hoyt
organi zation from 1982 through 1998 by investor-partners in the
cattl e partnerships, the sheep partnerships, and other simlar
partnerships that Jay Hoyt pronoted. The fraud perpetrated by

Jay Hoyt “inpacted over 4,000 people and had actual and intended
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| osses exceeding $200 mllion.” United States v. Hoyt, 47 Fed.

Appx. 834, 837 (9th Gir. 2002).

Foll owi ng the Governnent’s filing in late 1998 of the
i ndi ct ment agai nst Jay Hoyt, respondent noved this Court to
renove Jay Hoyt as TMP in many of the cattle and sheep
partnership cases before the Tax Court. |In orders issued from
June 22, 2000, through May 15, 2001, this Court renpbved Jay Hoyt
as TMP in nunerous cattle and sheep partnership cases, pursuant
to Rule 250(b).

E. Certain Agreenents Extending the Period of Limtations That
Jay Hoyt and the I RS Executed

Jay Hoyt and the I RS executed agreenents extending the
period of limtations on assessnents for certain taxable years of
RCR #2, RCR #3, RCR #4, RCR #5, and RCR #7. Jay Hoyt executed
each of the extension agreenents as TMP for the various sheep
part ner shi ps.

The partnership taxable year involved, the date upon which
the partnership filed its return for that year, the IRS extension
formused, the respective dates upon which Jay Hoyt and the IRS
executed the various fornms, the date to which Jay Hoyt and the
IRS (in the fornm) agreed to extend the period of limtations, and
t he date upon which respondent issued each partnership the FPAA

are as set forth bel ow



Taxabl e

Year
Part nership Ended
RCR #2 12-31-87
RCR #3 12-31-87
RCR #3 09- 30- 89
RCR #4 12-31-84
RCR #5 12-31-87
RCR #5 12-31-88
RCR #5 09- 30- 89
RCR #7 12-31-87
RCR #7 12-31-88
RCR #7 09- 30- 89

their amended petitions.

Hel veri ng,

Dat e
Ret urn
Filed

05-19-88

10- 20- 88

04-15-90

10- 18-85

10-21-88

10-17-89

04-15-90

10- 20- 88

10-17-89

04-15-90
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I RS Dat e Execut ed
Form Hoyt I RS
872-P 02-15-91 02-27-91
872 04- 06-91 04-10-91
872 & 07-25-92 08-26-92
872-P

872-P 03-06-93 03-29-93

872-P 02-15-91 02-22-91

872 04-06-91 04-10-91
872-P & 07-25-92 08-26-92
872

872-P 03-06-93 03-30-93
872-P & 07-25-92 08-26-92
872-P 03-06-93 03-30-93
872-0 08-01-87 08-01-87
872-P 02-15-91 02-22-91

872 04-06-91 04-10-91
872-P & 07-25-92 08-26-92

872-P 02-15-91 02-22-91

872 04-06-91 04-10-91
872-P & 07-25-92 08-26-92
872

872-P 03-06-93 03-30-93

872-P & 07-25-92 08-26-92

872-P 03-06-93 03-30-93

872-P 02-15-91 02-22-91

872 04-06-91 04-10-91
872-P & 07-25-92 08-26-92
872

872-P 03-06-93 03-30-93

872-P 02-15-91 02-22-91

872 04-06-91 04-10-91
872-P & 07-25-92 08-26-92
872

872-P 03-06-93 03-30-93
872-P & 07-25-92 08-26-92

872-P 03-06-93 03-30-93

OPI NI ON

Petitioners bear the burden of proof

Rul es 142(a), 240(a);

290 U.S. 111 (1933).

Date to Dat e
Wi ch FPAA
Ext ended | ssued
12-31-92 12-20-93
12-31-92

06- 30-93

12-31-93

12-31-92 12-20-93
12-31-92

06- 30-93

12-31-93

06- 30-93 12-20-93
12-31-93

I ndefinite 03-25-96

12-31-92
12-31-92
06- 30-93

12-31-92
12-31-92
06- 30-93
12-31-93
06- 30-93
12-31-93
12-31-92
12-31-92
06- 30-93
12-31-93
12-31-92
12-31-92
06- 30- 93
12-31-93
06- 30- 93

12-31-93

on all issues raised

12-20-93

12-20-93

12-20-93

12-20-93

12-20-93

12-20-93

Welch v.

in
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| ssue 1. Entitlenent to Partnership Level Theft Loss Deducti ons

A. The Parties’ Arqunents

1. Petitioners’ Argunents

It is our understanding that the gist of petitioners’ theory
regarding entitlenment to a theft |oss deduction for each taxable
year at issue is as follows: (1) Each of the nine sheep
partnerships was the victimof a theft by Jay Hoyt because his
conviction in the U S. District Court for specific Federal crines
est abl i shes the existence of the theft!!;, (2) since Oegon is
where the partnerships were formed and operated, Oregon is the
jurisdiction where the thefts occurred; (3) Oregon crimnal
statutes that are simlar to the Federal crimnal statutes Jay
Hoyt was convicted of violating are evidence that Jay Hoyt’'s
Federal crimes are also crines in Oregon; and (4) each
partnership is entitled to a theft | oss deduction equal to the
total amount of cash invested by the partners in each year.

Further, petitioners contend that the Governnent’s
successful prosecution of Jay Hoyt precludes respondent, under
doctrines of collateral and/or judicial estoppel, from denying
that the Hoyt sheep partnerships and their investor-partners were

victins of a theft.

11 The details of Jay Hoyt's crimnal conviction and
specific crinmes for which he was found guilty are discussed supra
pp. 28-30.
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Wil e petitioners argue that a theft occurred in each year
equal to the total amount of cash contributed in that year, they
admt that each of the sheep partnerships did not discover the
all eged thefts until after the years at issue. However,
petitioners argue that this Court should apply the doctrine of

equi tabl e estoppel and the Ninth Grcuit’s holding in Rod Warren

Ink v. Conmmi ssioner, 912 F.2d 325, 326 (9th Cr. 1990), revg. 92

T.C. 995 (1989), to the “exceptional circunmstances” presented in
this case, to override section 165(e) and all ow each partnership
to deduct a theft loss for each of the years at issue.
Petitioners acknow edge that they seek this remedy to reduce the
anount of interest that individual partners will be assessed as a
result of the partnership adjustnents.

Petitioners assert that if the IRS had warned the investor-
partners that serious problens existed and di sclosed information
the IRS had regarding Jay Hoyt’s diverting of their funds and
selling of nonexistent sheep to their partnerships, the partners
woul d not have continued investing in the partnershi ps and would
have stopped their paynents to the Hoyt organization. At a
m ni mum petitioners state, these partners m ght have been able
to discover the theft earlier, allow ng the partnerships and
thenselves to claimearlier offsetting theft |oss deductions.
Petitioners thus maintain that each partnership under equitable

principles should be allowed a theft |oss deduction for each of
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the years at issue equal to the cash paynents nmade by the
partners to the partnerships during those years.

2. Respondent’s Argunents

Respondent contends that the Hoyt sheep partnerships are not
entitled to theft |oss deductions for any of the years at issue.
Respondent argues that petitioners have failed to satisfy all of
t he requirenments under section 165 for deducting a theft |oss.
Specifically, respondent asserts that petitioners have failed to
establish: (1) The partnerships, as opposed to the partners,
were victinms of a theft; (2) the amount of the alleged theft; (3)
that the alleged theft fromeach partnership was di scovered
during the 1984 through 1996 years at issue; and (4) that no
reasonabl e prospect for recovery existed during the years at
i ssue.

Respondent states that in United States v. Barnes, et al.

No. CR 98-529-J0-04 (D. O. Feb. 12, 2001), the Governnent’s
prosecution focused on the activities of Jay Hoyt, other co-

def endants, and the Hoyt organization in pronoting and operating
the cattle partnerships, not the sheep partnerships. Hence,
respondent maintains that collateral estoppel and judicial
estoppel are inapplicable, as the Governnent’s conviction of Jay
Hoyt neither establishes a theft fromthe sheep partnerships nor

precl udes respondent from denying that the sheep partnerships



were victins of a theft.??

Respondent di sputes that equitable estoppel or the Rod
Warren I nk case should be applied to override section 165(e) and
all ow the partnerships theft |oss deductions for the years at
i ssue. Respondent asserts that petitioners have failed to
establish: (1) The IRS msled the partnerships and their
partners about Jay Hoyt’'s fraudul ent activities against them and
(2) the partnerships and their partners reasonably relied to
their detrinent on the IRS s alleged failure to stop and di scl ose
Jay Hoyt’s pronotion of the cattle and sheep partnerships at an
earlier date. Additionally, respondent adds that the Court of
Appeals for the Ninth Grcuit requires “affirmtive m sconduct”
by the Government as a threshold matter before decidi ng whet her
the traditional requirenents of equitable estoppel are net.
Respondent disputes that there was affirmative m sconduct by the
| RS.

B. Di scussi on of Applicable Law

1. Section 165 Theft Loss

Section 165 generally allows a taxpayer to deduct | osses

2 1n this connection, Jeffrey Hull (the postal inspector
who i nvestigated Jay Hoyt and later worked with the prosecution
team testified that the crimnal case focused on the cattle
partnershi ps and not the sheep partnerships. M. Hull explained
that his investigation had focused upon the cattle partnerships
since they represented the magjority of the investor partnerships,
and that he and others saw no point in having to address
col |l ateral issues concerning the sheep partnerships.
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fromthe theft of property. Sec. 165(a), (c)(3). Petitioners
bear the burden of proving by a preponderance of the evidence
that a theft actually occurred. Rule 142(a); Jones v.

Comm ssi oner, 24 T.C. 525, 527 (1955); Allen v. Conm ssioner, 16

T.C 163, 166 (1951); G nesky v. Comm ssioner, T.C. Meno. 1994-

551.
To carry this burden of proof, section 165 requires
petitioners to establish all the required elenents of a theft

|l oss. Yates v. Comm ssioner, T.C. Menp. 1988-565. First,

petitioners must show that a theft occurred under the | aw of the

jurisdiction wherein the alleged | oss occurred. Mntel eone v.

Commi ssioner, 34 T.C 688, 692 (1960). Second, petitioners mnust

prove the anmount of the theft loss. Gerstell v. Conm ssioner, 46

T.C. 161, 175 (1966); sec. 1.165-8(c), Incone Tax Regs. Third,

petitioners must establish the date that the I oss fromtheft was

di scovered. Sec. 165(e); MKinley v. Conm ssioner, 34 T.C 59,
63 (1960); sec. 1.165-8(a), Incone Tax Regs.

For purposes of section 165, “any loss arising fromtheft
shall be treated as sustained during the taxable year in which
t he taxpayer discovers such loss.” Sec. 165(e); sec. 1.165-
8(a)(2), Incone Tax Regs. However, if in the year of discovery
there exists a claimfor reinbursenent with respect to which
there is a reasonabl e prospect of recovery, only that portion of

the 1 oss not covered by that claimfor reinbursenent is
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consi dered sustained by the taxpayer. Viehweg v. Conm ssioner,

90 T.C. 1248, 1255-1256 (1988); secs. 1.165-8(a)(2), 1.165-
1(d)(2)(ii), Income Tax Regs.

As used in section 165, the term*“theft” is a word of
general and broad connotation, intended to cover any crim nal
appropriation of another’s property, including theft by |arceny,
enbezzl enent, obtaining noney by fal se pretenses, and any ot her

formof guile. Bellis v. Comm ssioner, 61 T.C 354, 357 (1973),

affd. 540 F.2d 448 (9th G r. 1976); see sec. 1.165-8(d), I|ncone
Tax Regs. Wiether a loss fromtheft has occurred for purposes of
section 165 is determ ned under the laws of the State wherein the

| oss allegedly was sustained. Bellis v. Conm ssioner, 540 F.2d

448, 449 (9th Cr. 1976), affg. 61 T.C. 354 (1973). However, a
Federal crimnal statute may provide the requisite crimnality
allow ng a taking of a taxpayer’'s property to be considered a

theft for purposes of section 165. E.g., N chols v.

Conmm ssi oner, 43 T.C. 842, 884-885 (1965) (hol di ng Federal mai

fraud to be a theft for purposes of section 165).

2. Est oppel Principl es

a. Equi t abl e Est oppel

“Equi tabl e estoppel is a judicial doctrine that ‘precludes a
party fromdenying his own acts or representations which induced

another to act to his detrinent.’” Hofstetter v. Conm ssioner,

98 T.C. 695, 700 (1992)(quoting G aff v. Conm ssioner, 74 T.C.
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743, 761 (1980), affd. 673 F.2d 784 (5th Gir. 1982)). It is well
established that the doctrine of equitable estoppel should be
appl i ed agai nst the Conm ssioner in tax cases “‘*wth the utnost

caution and restraint.’” Kronish v. Comm ssioner, 90 T.C. 684,

695 (1988) (quoting Boulez v. Comm ssioner, 76 T.C 209, 214-215

(1981), affd. 810 F.2d 209 (D.C. Cr. 1987)). Further, the
Suprenme Court has stated that the Governnent may not be estopped

on the same grounds as other litigants. OPMv. R chnond, 496

U S 414, 419 (1990); Heckler v. Community Health Servs., 467

U S. 51, 60 (1984).

The follow ng conditions nmust be satisfied before equitable
estoppel wll be applied against the Governnent: (1) A false
representation or wongful, msleading silence by the party
agai nst whom t he opposing party seeks to invoke the doctrine; (2)
an error in a statenent of fact and not in an opinion or
statenment of law, (3) ignorance of the true facts; (4) reasonable
reliance on the acts or statenents of the one agai nst whom
estoppel is clained; and (5) adverse effects of the acts or
statenent of the one agai nst whom estoppel is clainmd. See

Kroni sh v. Conm ssioner, supra, and cases cited therein. Thus,

the doctrine requires a finding that a claimant relied on the
Governnment’ s representations and suffered a detrinent because of

that reliance. Norfolk S. Corp. v. Commi ssioner, 104 T.C. 13, 60

(1995), affd. 140 F.3d 240 (4th Cr. 1998).
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In addition to the traditional elenments of equitable
estoppel, the Court of Appeals for the NNnth Crcuit requires the
party seeking to apply the doctrine against the Governnent to

prove affirmative m sconduct. See Purcell v. United States, 1

F.3d 932, 939 (9th Cr. 1993), and cases cited. The aggrieved
party nmust prove “‘affirmati ve m sconduct goi ng beyond nere
negligence’” and, even then, “‘estoppel will only apply where the
government’s wongful act will cause a serious injustice, and the
public’s interest will not suffer undue damage by inposition of

the liability.”” Purer v. United States, 872 F.2d 277, 278 (9th

Cir. 1989) (quoting WAgner v. Director, Fed. Energency Mnt.

Agency, 847 F.2d 515, 519 (9th Gr. 1988)). Affirmative
m sconduct requires “ongoing active m srepresentations” or a
“pervasive pattern of false prom ses,” as opposed to an isol ated

act of providing msinformation. Watkins v. United States Arny,

875 F.2d 699, 708 (9th Cir. 1989). Affirmative m sconduct is a
threshold i ssue to be decided before determ ning whether the
traditional elenments of equitable estoppel are present. See

Purcell v. United States, supra at 939.

b. Col | ateral Est oppel

Col | ateral estoppel basically precludes parties and their
privies fromrelitigating issues actually and necessarily
litigated and decided in a final prior judgnent by a court of

conpetent jurisdiction. Peck v. Comm ssioner, 90 T.C. 162, 166
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(1988), affd. 904 F.2d 525 (9th G r. 1990). For collateral
estoppel to apply in a factual context, the follow ng conditions
must be nmet: (1) The issue in the second suit nmust be identical
in all respects with the one decided in the first suit; (2) there
must be a final judgnment rendered by a court of conpetent
jurisdiction; (3) collateral estoppel may be invoked agai nst
parties and their privies to the prior judgnment; (4) the parties
must have actually litigated the issues and the resol ution of
t hese i ssues nmust have been essential to the prior decision; and
(5) the controlling facts and applicable legal rules nust remain

unchanged. Peck v. Conm ssioner, supra at 166-167.

The Supreme Court has broadened the scope of coll ateral
est oppel beyond its common-law | imts by abandoni ng the
requi renment of mutuality of the parties, and has conditionally
approved the “offensive” use of collateral estoppel by a
plaintiff who was not a party to the prior lawsuit. See ParKkl ane

Hosiery Co. v. Shore, 439 U. S 322, 331 (1979). However,

of fensive use of collateral estoppel only applies when a
plaintiff seeks to foreclose a defendant fromrelitigating an

i ssue the defendant previously litigated unsuccessfully in

anot her action against the sane or a different party. |1d. at 326
n.4. Further, the Suprenme Court subsequently held that nonnutual

of fensive col |l ateral estoppel could not be applied to preclude
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the Governnent’s relitigation of the issue presented. United

States v. Mendoza, 464 U.S. 154, 159-164 (1984).

Wil e some | ower courts have indicated that the | anguage in
Mendoza i s somewhat anbi guous, the Tax Court and the Court of
Appeals for the Ninth Grcuit, to which this case is appeal abl e,
have both on numerous occasions interpreted Mendoza as hol di ng
t hat nonnutual offensive coll ateral estoppel may not be invoked

agai nst the Governnent. Natl. Med. Enter., Inc. v. Sullivan, 916

F.2d 542, 545 (9th Cr. 1990); Black Constr. Corp. v. INS, 746

F.2d 503, 504 (9th Cr. 1984); Kroh v. Conm ssioner, 98 T.C. 383,

402 (1992); McQuade v. Conmi ssioner, 84 T.C. 137, 144 (1985);

Barrett-Crofoot Invs. v. Comm ssioner, T.C Meno. 1994-59.

C. Judi ci al Est oppel

Judi ci al estoppel is a doctrine that prevents parties in
subsequent judicial proceedings fromasserting positions
contradictory to those they previously have affirmatively

persuaded a court to accept. United States ex rel. Am Bank v.

Cl.T. Constr., Inc., 944 F.2d 253, 257-259 (5th Cr. 1991);

Edwards v. Aetna Life Ins. Co., 690 F.2d 595, 598-599 (6th Cr.

1982). The Tax Court, as well as the Courts of Appeals for the
Ninth Crcuit, have accepted the doctrine of judicial estoppel.

See Helfand v. Gerson, 105 F. 3d 530, 534 (9th Cr. 1997);

Huddl eston v. Conmm ssioner, 100 T.C. 17, 28-29 (1993).
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The doctrine of judicial estoppel focuses on the
relati onship between a party and the courts, and it seeks to
protect the integrity of the judicial process by preventing a
party from successfully asserting one position before a court and
thereafter asserting a conpletely contradictory position before
the sanme or another court nerely because it is now in that

party’s interest to do so. Edwards v. Aetna Life Ins. Co., supra

at 599; Huddl eston v. Commi ssioner, supra at 26. Wether or not

to apply the doctrine is wthin the court’s sound discretion. It
shoul d be applied with caution in order “to avoid inpinging on
the truth-seeking function of the court because the doctrine
precludes a contradictory position wi thout exam ning the truth of

either statenent.” Daugharty v. Conmni ssioner, T.C Meno. 1997-

349 (quoting Tel edyne Indus., Inc. v. NLRB, 911 F.2d 1214, 1218

(6th Cir. 1990)).

Because judicial estoppel focuses primarily on the
relationship between a party and the courts, it is
di stingui shable fromequitable estoppel, which focuses primarily
on the relationship between the parties thenselves. Tel edyne

Indus., Inc. v. NLRB, supra at 1219-1220. Judicial estoppel

general ly requires acceptance by a court of the prior position

and does not require privity or detrinmental reliance of the party

seeking to invoke the doctrine. 1d.; Huddleston v. Conm Ssioner,
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supra at 26. Acceptance by a court does not require that the
party being estopped prevailed in the prior proceeding with
regard to the ultimate matter in dispute, but rather only that a
particul ar position or argunent asserted by the party in the

prior proceeding was accepted by the court. |In re Cassidy, 892

F.2d 637, 641 (7th Cr. 1990); Edwards v. Aetna Life Ins. Co.,

supra at 599 n.5; Huddleston v. Conm ssioner, supra at 26.

Al t hough judicial estoppel is somewhat simlar to collateral
estoppel, there are substantial differences between the two

doctrines. See Teledyne Indus., Inc. v. NLRB, supra at 1220.

Thus, judicial estoppel may apply in a case “where neither
col |l ateral estoppel nor equitable estoppel * * * would

apply.” Allen v. Zurich Ins. Co., 667 F.2d 1162, 1166-1167 (4th

Cr. 1982).
C. Di scussi on of Partnership Level Theft Loss Deductions
1. Det erm nati on of Wiether the Sheep Partnershi ps Were

Victins of Theft

As previously stated, in order to sustain a theft |oss
deduction, petitioners nust prove the follow ng elements: (1)
That each sheep partnership was the victimof a theft pursuant to
the law of the jurisdiction where the | oss was sustained; (2) the
year that each partnership discovered the loss fromthe theft;
and (3) the anmount of theft |oss that each partnership suffered.

See Yates v. Commi ssioner, T.C Meno. 1988-565.

a. The Occurrence of a Theft

Petitioners have the burden of establishing a theft of
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partnership property fromeach of the sheep partnershi ps.
Petitioners rely on Jay Hoyt’'s Federal conviction and three
Oregon statutes that are simlar to the Federal crimnal statutes
Jay Hoyt was convicted of violating as proof of the occurrence of
a theft fromthe partnerships. On the prem se that Jay Hoyt’s
conviction establishes a theft fromthe individual investors,
petitioners claimthat the partnerships were the victinms of Jay
Hoyt's theft, because “a theft fromall the partners, is a theft
fromthe partnerships.” Finally, petitioners cite various cases
for propositions that they assert establish a theft fromthe
part ner shi ps.

The Court is mndful that throughout all of petitioners’
argunents dealing with a theft loss, they treat “partners” and
“partnerships” as the sanme, neking no clear distinction between
these ternms. As set forth infra pp. 51-55, a clear distinction
exi sts under both California and Nevada |law. Further, a
di stinction between partners and partnershi ps exists under
Federal law. See sec. 6226.

Because all the partnerships at issue are subject to the
provi sions enacted in the Tax Equity & Fiscal Responsibility Act
of 1982 (TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 648, our
jurisdiction is limted exclusively to the determ nation of the
tax treatnment of partnership itens for the partnership year to

which the FPAA relates. See sec. 6226; infra pp. 108-109. W
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have no jurisdiction in this partnership |evel proceeding over
nonpartnership itens, which can only be determ ned at the

i ndi vidual partner level. Affiliated Equip. Leasing Il v.

Comm ssi oner, 97 T.C. 575, 576 (1991).

The Court shall not allow petitioners to freely interchange
the partners with the partnerships to suit their argunents.
Accordi ngly, when addressing the petitioners’ theft |oss
argunents, the Court will apply the distinction between the
partners and the partnerships as required by |aw.

(1) Jay Hoyt’'s Conviction of Federal Crines

On February 12, 2001, Jay Hoyt was convicted of 1 count of
conspiracy to commt fraud, 31 counts of mail fraud, 3 counts of
bankruptcy fraud, and 17 counts of noney |aundering. See United

States v. Barnes, et al., No. CR98-529-J0-04 (D. Or. Feb. 12,

2001). The indictnment charged Jay Hoyt and others with
conspiring to “defraud thousands of investors” by selling

i nvestnment interests “by neans of false prom ses and
representations.” The U S. District Court described Jay Hoyt’s
crimes as “the nost egregious white collar crine commtted in the

history of the State of Oregon.” United States v. Hoyt, 47 Fed.

Appx. 834, 836 (9th Cir. 2002). Jay Hoyt was ordered to pay
restitution to each victim (investor-partner) in an anount equal
to the total paynments each individual made to the Hoyt

or gani zati on.
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Al t hough Jay Hoyt’'s indictnment dealt with fraud perpetrated
agai nst individual investors through the use of cattle
partnerships only, the judgnent ordered restitution to all the
partners in the cattle and sheep partnerships. By definition,
restitution is the “act of making good or giving equival ent for
any | oss, damage, or injury.” Black’s Law Dictionary 1180 (5th
ed. 1979). Further, a general obligation exists for a person who
defrauds another to make restitution to the person defrauded.

Kreimer v. Comm ssioner, T.C Meno. 1983-672. Accordingly, the

U S District Court would not have ordered Jay Hoyt to pay
restitution to the sheep partners had they not been victins of
his crinmes. Moreover, in Jay Hoyt' s appeal of his conviction, he
did not argue that the U S. District Court erred by including the

sheep partners in the restitution order. See United States v.

Hoyt, supra.

Because the sheep partners were included in the restitution
order and all the sheep partnershi ps were forned, organized, and
operated in essentially the sanme fashion as the cattle
part nershi ps, we conclude that Jay Hoyt defrauded the i ndividual
investors in the nine sheep partnerships in the same manner that
he was convicted of defrauding the individual investors in the
cattl e partnershi ps.

Petitioners state that the “conviction established Hoyt’'s

theft fromall his partners and partnerships.” Petitioners
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assert that the indictnent in the crimnal case provides
sufficient facts to establish the existence of a theft for
purposes of a theft loss. As previously nentioned, under TEFRA
we have no jurisdiction in this partnership | evel proceeding over
nonpartnership itens, which can only be determ ned at the

i ndi vi dual partner level. See sec. 6226; Affiliated Equip.

Leasing Il v. Comm ssioner, supra at 576. Accordingly, we

anal yze each of the crines Jay Hoyt was convicted of commtting

to determ ne whether the partnerships are entitled to a theft

| oss deducti on.

Jay Hoyt was convicted of one count of conspiracy to commt
mai |l fraud and multiple counts of mail fraud, but these crim nal
acts were perpetrated agai nst prospective and current partners,
not the partnerships. Nothing in the indictnment indicates that
the partnerships were the victinms of the conspiracy or mail fraud
commtted by Jay Hoyt, nor was any restitution awarded to the
partnerships. Cearly, the victins of these crimes for which Jay
Hoyt was convicted and ordered to pay restitution were

exclusively individual investors. Crines perpetrated on the

partnerships sinply were not the nature or focus of the Federal
conspiracy and mail fraud investigation and prosecution.

Jay Hoyt was convicted of 31 counts of mail fraud for using
the USPS to execute his intentional schenme to defraud and to

obtain noney through fal se prom ses and fal se pretenses. Each of
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the 31 counts corresponds to a particular mailing either sent by
t he Hoyt organi zation fromBurns, Oregon, to a partner in one of
the cattle partnerships or a check sent by a partner in one of
the cattle partnerships to Burns, Oregon. These individual
mai | ings collectively establish that the victins of the mail
fraud were the individual cattle partners who received mailings
fromthe Hoyt organi zation and sent checks to the Hoyt
organi zation. For the sheep partnerships all to be victins of
mai | fraud, each partnership would have had to receive sonme nai
fromthe Hoyt organi zation and then part with partnership
property based on fal se prom ses and fal se pretenses contai ned
within the mailing. No evidence was presented establishing that
t hese events ever occurred. Further, as previously stated, the
partnershi ps were not included in the indictnent as victins of
the mail fraud.

The indi ctnment charged and the prosecution proved that Jay
Hoyt and others made fal se representations and prom ses “to
prospective investors and current investors in order to obtain
nmoney fromthent using the “investors sinply as sources of cash.”
The fraud was perpetrated on the investors; Jay Hoyt knew for
many years he did not have the total amount of |ivestock that he
claimed and could not neet the various guarantees he prom sed,
yet he continued to create new partnerships and fictitious

livestock as a schenme and artifice to defraud individuals. The
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fact that Jay Hoyt used the partnerships as an integral part of
per petuating fraud agai nst individual investors through false
prom ses and fal se pretenses does not establish a theft on the
partnership | evel

Petitioners cannot rely on Jay Hoyt’s conspiracy to conmt
fraud and mail fraud convictions to establish theft fromthe
partnerships by inserting a different set of victinms fromthose
stated in the indictment and proven at the crimnal trial.
Because we determ ne that Jay Hoyt’'s fraud was perpetrated on the
i ndi vidual partners, we hold that his conviction for conspiracy
to commt fraud and mail fraud does not establish that a
partnership |l evel theft occurred.

Petitioners make no nention of Jay Hoyt’'s conviction for
bankruptcy fraud. As to this charge, Jay Hoyt was convicted of
knowi ngly and fraudulently (1) concealing property from
creditors, the U S. Trustee, and other officers of the court, (2)
maki ng material fal se oaths, accounts, and testinony, and (3)
maki ng material fal se declarations, certificates, verifications,
or statenents under penalty of perjury. There is no evidence in
the record that any of the property conceal ed was sheep
partnership property. Petitioners do not specifically assert,
the record does not contain evidence, nor do we find that the
conviction for bankruptcy fraud establishes a theft on the sheep

partnerships for any of the years at issue.
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Jay Hoyt was al so convicted of noney | aundering for
concealing fromthe bankruptcy trustee over $1, 600,000 in funds
received frominvestors after June 5, 1997, that were deposited
into First Security Bank and |ater withdrawn in varying
increments. The 17 noney | aundering counts for which Jay Hoyt
was convi cted each represent individual checks drawn on the First
Security Bank account that were each (1) nmade payable to Hoyt
related partnerships or individuals, and (2) of a value greater
t han $10,000. The dates for each of these 17 checks range from
on or about June 30, 1997, through January 15, 1998.

Accordi ngly, the noney | aundering conviction, which was based on
activities that commenced in 1997, cannot possibly be used as
evidence to establish a theft prior to that date. Since 1996 is
the last year at issue for all of the nine sheep partnerships,
t he noney | aundering conviction in no way establishes a theft
fromany of the sheep partnerships for any of the years at issue.

Rej ecting the argunents advanced by petitioners, the Court
hol ds that none of the Federal crines conmtted by Jay Hoyt
establish that a section 165 theft was perpetrated on the
partnerships for any of the years at issue. Accordingly, a theft
fromeach partnership of partnership property must be proven
under another theory for petitioners to establish that the

partnerships were the victins of theft.
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(1i) Petitioners’ CaimThat a Theft Fromthe
Partners is a Theft Fromthe Partnerships

Petitioners contend that even if the Court finds that Jay
Hoyt’ s Federal conviction does not establish theft on the
partnership level, at a mninmum the conviction establishes a
theft fromthe partners. Based on this contention and their
assertion that the partners are synonynous with the partnerships,
petitioners conclude that the partnerships sustained a theft.

To reach this conclusion, petitioners argue that: (1) Under
State law, a partnership is its partners; (2) since the
partnershi ps are aggregates of all the partners, and all the
partners were defrauded, then the partnershi ps were defrauded;
(3) stealing frompartners by using the partnerships as the
vehicle for fraud is indistinguishable fromstealing fromthe
partnerships; and (4) stealing fromthe partnerships is a theft
fromthe partners because the partners jointly own the
partnership assets. Petitioners have failed to cite any
authority supporting these argunents.

Petitioners state that the partnership | aw of O egon,
Nevada, and California arguably applies to the partnerships at
i ssue. However, only California and Nevada | aw applies, because
ei ght of the sheep partnerships were fornmed under and governed by
California law, with the remai ni ng sheep partnership fornmed under
and governed by Nevada | aw.

In particular, RCR #1, RCR #2, RCR #3, and RCR #4 were
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formed in California as limted partnerships. RCR #5, RCR #6,
OGT 87, and OGI 90 were fornmed in California as general
partnerships, and RCR #7 was fornmed in Nevada as a gener al
part nershi p.

Petitioners’ argunent that under State |law a partnership is
its partners provides no | egal support for their conclusion that
the partnerships were victins of theft. Under California limted
partnership law, a limted partnership is a partnership fornmed by
two or nore persons under California |aw and having one or nore
general partners and one or nore limted partners. Cal. Corp.
Code secs. 15501, 15611(1) (West 1991 & Supp. 2002). Pursuant to
California and Nevada general partnership law, a partnership is
an association of two or nore persons to carry on as co-owners a
business for profit. Cal. Corp. Code sec. 15006(1); Nev. Rev.
Stat. Ann. sec. 87.060 (Mchie 1999 & Supp. 2001). It is obvious
by definition that a partnership conprises of its partners.
However, no concl usion can be drawn fromthis fact alone that a
theft fromthe partners is a theft fromthe partnerships.

Petitioners’ argunent that the partnershi ps were defrauded
because the partnerships are aggregates of all the partners who
were defrauded is unsupported by California and Nevada |law. This
argunment is a refined rendition of petitioners’ first argunent
and is based on their conclusion that for all purposes a

partnership is an aggregate of its individual partners.



- B3 -

The “aggregate theory” and the “entity theory” are two
t heories regarding the basic nature of a partnership. The
aggregate theory considers a partnership to be no nore than an
aggregation of the individual partners. \Wereas, the entity
theory characterizes a partnership as a separate entity distinct
fromits partners. Wether the aggregate theory or the entity
theory should be applied for all purposes has not ultimtely been

det er m ned. Unger v. Commi ssioner, T.C. Mno. 1990-15, affd. 936

F.2d 1316 (D.C. Gr. 1991). The theory enployed varies from case
to case, often depending on the issue to be decided. |[|d.
Under the aggregate approach, each partner has an interest

in specific partnership property. Unger v. Conm ssioner, 936

F.2d 1316, 1318 (D.C. Gir. 1991), affg. T.C. Menpo. 1990-15. In
contrast, under the entity approach, partnership property is
attributable to the partnership only, not to the partners. |d.

The California and Nevada partnership | aw deals with
partnershi ps as aggregates for certain purposes and as entities
for others. The definition of a partnership as an “associ ation
of two or nore persons” to carry on as co-owners a business for
profit suggests that a partnership is an aggregate of its
menbers. However, the fact that specific partnership property is
a distinct category of property indicates the entity approach

woul d apply to partnership assets. See Stilgenbaur v. United
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States, 115 F.2d 283, 286 (9th Cr. 1940); State v. Elsbury, 63

Nev. 463, 467-468, 175 P.2d 430, 433 (1946).

The entity approach (as opposed to the aggregate approach)
is in accord with the clear intent of the California and Nevada
partnership law, that partnership property is a separate and
di stinct category of property. Accordingly, petitioners cannot
apply the aggregate approach to conclude that the partnerships
wer e defrauded.

Petitioners’ argunent that Jay Hoyt’s use of the
partnerships to perpetrate fraud on the partners is tantamount to
stealing fromthe partnerships is without nerit. The record
establi shes that Jay Hoyt defrauded the individual investors, not
the partnerships, of their noney. As previously nentioned, the
fact that Jay Hoyt utilized the partnerships as a guise to
defraud individual s does not establish a theft on the partnership
| evel .

Petitioners’ argument that the partners jointly own the
partnership assets is unsupported by the law. Under California
limted and general partnership |aw and Nevada gener al
partnership law, a partner’s interest in a partnership is
personal property and the partner has no interest in specific

partnership property. See Evans v. Galardi, 16 Cal. 3d 300, 307,

546 P.2d 313, 319 (1976); Stilgenbaur v. United States, supra at

286; State v. Elsbury, 63 Nev. at 467-468, 175 P.2d at 433.
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Specific partnership property is a distinct category of
property, separate froma partner’s interest in the partnershinp.

Stilgenbaur v. United States, supra. A partner’s persona

property interest in the partnership grants the partner a right
to his share of profits and surplus, not an ownership interest to

any particular portion of the partnership assets. Constock v.

Fiorella, 260 Cal. App. 2d 262, 265, 67 Cal. Rptr. 104, 106
(1968). Contrary to petitioners’ assertion, under California and
Nevada partnership law, the partners do not jointly own the
partnership assets. Therefore, petitioners’ argunent fails to
establish a theft on the partnership |evel.

The argunents presented by petitioners fail to recognize the
| egal distinction between a partnership and its partners. Thus
their claimthat a theft fromthe partners is a theft fromthe
partnerships is without nmerit and unsupported by the | aw

(1i1) Petitioners’ ClaimThat a Theft Occurred
Under State Law

Petitioners assert that Jay Hoyt's crimnal acts, for which
he was convi cted under Federal law in Oregon, constitute theft
under simlar Oregon statutes. Nanely, O egon Revised Statutes
(ORS): (1) Section 164.085, theft by deception; (2) section
164. 170, |aundering a nonetary instrunment; and (3) section

164. 172, engaging in a financial transaction in property derived
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fromunlawmful activity.?® Petitioners rely exclusively on Jay
Hoyt’ s Federal conviction in Oregon to establish the el enents of
a theft under State |aw. However, since we held above that
petitioners cannot rely solely on Jay Hoyt’s conviction to
establish theft fromthe partnerships, petitioners nust prove
they were the victins of a theft under the applicable | aw of the
jurisdiction where the alleged thefts occurred.

Petitioners state that they rely on the Oregon crim nal
st at utes because Jay Hoyt was convicted of Federal crines in
Oregon and each partnership was forned and operated in O egon.
As we previously determ ned, the specific crines Jay Hoyt was
convicted of violating in Oregon were perpetrated agai nst
i ndi vi dual investors and were not thefts of partnership property.
Further, petitioners’ claimthat the sheep partnerships were
formed and operated in Oregon is factually incorrect. As
previ ously discussed, eight of the sheep partnerships at issue
were formed in California and one partnership was forned in
Nevada.

Not only were a majority of the partnerships formed in
California, but the record shows that the majority of sheep
operations were perforned in California. All of the agreenents
were entered into in California between California or Nevada

partnershi ps and Barnes Ranch, a sole proprietorship operated in

B O. Rev. Stat. secs. 164.170 and 164.172 (2001), are
bot h noney | aundering statutes.
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California. The record establishes that any sheep that actually
exi sted were | ocated on Barnes Ranch in Sacranento, California.
In addition, for all the years at issue, the record shows that
the checks fromindividual sheep partners were received at the
Elk G ove, California, office and deposited into the RCR account
or the pooling account at the bank |located in El k G ove,
Cal i fornia.

Wil e the record contains evidence that noney was deposited
into bank accounts in California during the years at issue, no
evi dence was presented showi ng that the noney ever |eft
California. There is no evidence in the record to establish that
any of the investor funds were ever transferred to the Hoyt
office in Burns, Oregon, or deposited into an Oregon bank account
during any of the years at issue. Further, petitioners failed to
present any evidence that any partnership property was illegally
taken from anywhere in Oregon during any of the years at issue.

Wt hout any evidence to link the investor funds to Oregon,
petitioners cannot possibly prove that Oregon is the jurisdiction
where the all eged thefts occurred. Therefore, due to the |ack of
evi dence presented on this issue, petitioners have failed to
establish that a theft of partnership property occurred wthin
the State of Oregon during any of the years at issue. However,
inlight of Jay Hoyt's crimnal activities in Oregon, we shall

anal yze the three Oregon statutes cited by petitioners to
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determ ne whether any illegal activity occurred in O egon

sufficient to establish petitioners were the victins of a theft.
We believe that petitioners equate the ORS section 164. 085,

theft by deception statute, to the Federal conspiracy to commt

fraud and mail fraud statutes Jay Hoyt was convicted of

violating. To violate the Oregon theft by deception statute, a

person, with intent to defraud, nust obtain the property of

anot her by: (1) Creating or confirmng another’s false

i npression of law, value, intention or other state of m nd which

the actor does not believe to be true; (2) failing to correct a

fal se i npression which the person previously created or

confirmed; (3) preventing another fromacquiring information

pertinent to the disposition of the property involved; (4)

selling or otherwi se transferring or encunbering property,

failing to disclose a lien, adverse claimor other |egal

i npedi ment to the enjoynent of the property; or (5) prom sing

performance which the person does not intend to performor knows

will not be perfornmed. Therefore, to establish a theft under the

Oregon statute cited by petitioners, they nust prove that Jay

Hoyt, with intent to defraud each partnership by neans of at

| east one of the five nethods stated in the theft by deception
statute, deceptively obtained partnership property each year from
each partnership equal to the anobunt of total cash the investors

contributed in each of those years.
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Petitioners state in their brief that the sheep partnerships
entered into “transactions with Hoyt and Barnes upon havi ng been
deceived as to the transaction.”' The record does not support
petitioners’ assertion that the partnershi ps were deceived in any
way. Although Jay Hoyt and David Barnes did enter into various
partnership agreenments and transactions with the intent to
deceive, the victins of their intentional deception were the
i ndi vidual investors, not the partnerships. Many of the
docunents created by the partnership transactions were nerely
instrunments intentionally used to defraud individual investors by
creating fal se inpressions and nmeki ng prom ses known not to be
true.

As previously stated, petitioners readily admt that
i nvestors would not have parted with their noney if not for Jay
Hoyt’ s deceptive practices. Petitioners’ adm ssion further
enphasi zes that the thefts occurred when the individuals were
deceived into parting wwth their noney. The partnerships were
not victins of those deceptive practices and were not decei ved by
those practices into parting with any partnership property.
Petitioners fail to show how Jay Hoyt’'s theft by deception
perpetrated against the individual partners constitutes a theft

of partnership property under the | aw of Oregon

14 Statenents in a brief that are not supported by
testimony or docunents introduced at trial are not evidence. See
Rul e 143(b); Ni edringhaus v. Comm ssioner, 99 T.C 202, 217 n.7
(1992).
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The record is void of any evidence to establish that Jay
Hoyt or anyone else violated the Oregon theft by deception
statute with respect to the partnerships. Accordingly,
petitioners have not nmet their burden of establishing a theft on
the partnership level for section 165 purposes applying the
Oregon theft by deception statute.

Petitioners also cite the Oregon noney | aundering st at utes,
O. Rev. Stat. secs. 164.170 and 164.172 (2001), as establishing
a theft fromthe partnerships. Oher than providing evidence of
Jay Hoyt’s conviction for violation of a simlar Federal statute,
petitioners fail to present any evi dence showi ng how t he O egon
statutes establish a theft on the sheep partnershi ps.

Petitioners have not provi ded evidence that Jay Hoyt or
anyone el se conducted a financial transaction wth proceeds of an
unl awful activity of a sumequal to the total anount invested by
the partners in each of the years at issue. Unlike the
i ndi ctment and evi dence presented at Jay Hoyt’'s Federal crim nal
trial, petitioners failed to present any evidence that Jay Hoyt
or anyone el se during any of the years at issue know ngly engaged
in a financial transaction in Oregon of a value greater than
$10,000 in property using the proceeds of any unlawful activity.

Addi tionally, both of the Oregon noney | aundering statutes
require proof that an underlying unlawful activity was commtted

to obtain the proceeds involved in the financial transaction.
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Yet, petitioners did not specify which alleged unlawful activity
was conmtted to obtain the proceeds.

Jay Hoyt’s indictnent specifically stated the underlying
unl awful activity conmtted in Oregon and presented 17 specific
nmonet ary transactions (negotiated checks) constituting noney
| aundering.®® Because those checks bore dates in 1997 or 1998,
each check was negotiated after the tax years here at issue. See
supra p. 50. Petitioners did not introduce any checks or simlar
evi dence of any nonetary transactions that were negotiated during
any of the years at issue.

Petitioners have not proven that any of the partnerships
were victimzed during the years at issue by a violation of
either of the Oregon noney |aundering statutes. Petitioners
failed to present any evidence proving the el enents of either
crime. Thus, by nerely citing the two Oregon noney | aunderi ng
statutes and not proving the elenents of those crines,
petitioners have not established a theft on the partnership |evel
for any of the years at issue.

(tv) Analysis of Case Law Cited by Petitioners

We now address the follow ng cases which petitioners rely
upon as authority to support their various argunents that the

sheep partnerships are entitled to a theft | oss deduction.

15 The specified unlawful activities used to establish
money | aundering at Jay Hoyt’s crimnal trial were mail fraud and
bankruptcy fraud.
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Petitioners cite: (1) Nichols v. Conmm ssioner, 43 T.C. 842

(1965), for the general proposition that the “partnerships are
entitled to a theft |oss deduction” because a “pronoter’s fraud
in obtaining noney frominvestors in a tax shelter constitutes

theft under Section 165”; (2) Cunmin v. United States, 73 AFTR 2d

2092 (D.N.J. 1994), for the propositions that (a) “the
partnerships are entitled to a business theft |oss” where the
partnershi ps’ transactions |ack “econom c substance by reason of
fraud”, and (b) “the Tax Court has contenplated there will be

ci rcunst ances where a partner’s out-of-pocket loss in a tax
shelter is deductible as a theft loss”; and (3) Grgis v.

Comm ssioner, T.C Meno. 1987-556, affd. in part, revd. in part,

and remanded 888 F.2d 1386 (4th G r. 1989), and Harrell v.

Comm ssioner, T.C Meno. 1978-211, for the proposition that if it

is proven that “the noney invested by a partner in a partnership
is lost to another partner’s theft of the same, the partnership
has incurred a | 0ss.”

Petitioners’ reliance on Nichols v. Conni ssioner, supra, is

m spl aced. N chols is distinguishable fromthe instant cases and
is not persuasive in establishing that a theft |oss occurred at
the partnership |evel

The taxpayers in Ni chols were individuals who invested in a
tax shelter and proved that the pronoter of the investnent did

not execute the transactions for which the investors bargai ned.
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In Nichols, the taxpayers alleged and proved numerous fraudul ent
m srepresentations by the pronoter which induced the individuals
to part with their noney and which constituted theft under
applicable State and Federal | aw.

Al t hough Jay Hoyt committed acts simlar to the pronoter in
Ni chols, the critical difference is that N chols was a deficiency
suit in which the petitioners were individual investors who
established they were the victins of a theft of their own out-of -
pocket expenditures. By contrast, the instant case is a TEFRA
proceedi ng brought on behal f of the partnerships seeking to
deduct as a theft loss fromthe partnerships the total anount of
cash fraudulently obtained fromthe investors.

As previously discussed, a theft fromthe partners is not a
theft fromthe partnerships, and N chols cannot be cited as
authority to nmake this |leap. The individual investors in N chols
were allowed a theft | oss deduction solely because they net all
the required elements of section 165. N chols certainly does not
hold that a partnership is entitled to a theft |oss deduction
when the individual investors are swindled by the pronoter’s
fraud.

Li kew se, the unpublished opinion in Cummn v. United

States, supra, does not support petitioners’ conclusion that the

sheep partnerships are entitled to a theft |oss deduction.
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As in N chols, at issue in Cunmmn were theft |oss deductions
of individual investors, not of partnerships. Exclusively
anal yzing a theft loss on the individual investor |level, Cummn
never addresses the issue of a partnership |evel theft |oss
deduction. W agree with respondent and find that Cunm n sinply
is not authority for petitioners’ proposition that “the
partnerships are entitled to a business theft |oss.”

In their reply brief, petitioners claimthat they cited
Cumm n for the proposition that “the Tax Court has contenpl ated
there will be circunstances where a partner’s out-of-pocket |oss
in a tax shelter is deductible as a theft loss.” This later
proposition adds nothing to petitioners’ argunents and i s not
authority to allow a partnership | evel deduction where the
i ndi vi dual partners are sw ndl ed.

Finally, petitioners argue that both Grgis v. Conm ssioner,

T.C. Meno. 1987-556, and Harrell v. Commi ssioner, T.C Mno.

1978- 211, stand for the proposition that a partnership |l evel |oss
is incurred when noney invested by a partner in a partnershipis
taken by another partner. \Wile both of these cases deal wth
clains to partnership | evel |osses, neither case stands for the
proposition set forth by petitioners. Further, the facts in both
of these cases are distinguishable fromthe facts in the instant
case because: (1) The theft by the partner in Grgis was an

enbezzl enent of partnership receipts and not of noney invested by
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a partner; (2) the taxpayer in Harrell failed to prove that his
partner enbezzled any partnership funds, so the Court allowed the
taxpayer an ordinary loss, not a theft loss, for his distributive
share of partnership loss in an anount equal to his investnent
because all partnership assets had been irretrievably | ost; and
(3) neither of the partners in Grqgis or Harrell was fraudulently
i nduced into investing or becomng a partner in his respective
part ner shi p.

Both Grqgis and Harrell indicate that a partner’s
enbezzl enent of partnership funds gives rise to a partnership
| evel deduction. Enbezzlenent of funds fromthe sheep
partnerships, if proven, could be a theft within the purview of
section 165 for which the partnerships would be entitled a

deduction. See Marine v. Comm ssioner, 92 T.C. 958, 976-977

(1989). However, petitioners in the instant case have failed to
prove that an enbezzl enent of partnership property occurred
during any of the years in issue. Jay Hoyt was never charged
with such an enbezzl enent, and the record does not support such a

finding. Neither Grgis or Harrell supports petitioners’

argunment that the sheep partnerships are entitled to theft |oss
deductions for any of the years at issue.

b. The Year of Di scovery Requirenent

The year of discovery requirenent would be relevant in this

case only if the petitioners had established a theft |loss at the
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partnership | evel, which they have not. Assum ng, arguendo, that
petitioners had proven that the partnerships were the victins of
a partnership level theft, petitioners still failed to satisfy
the year of discovery elenent required to claima theft |oss
deducti on.

Petitioners acknow edge that pursuant to section 165(e), a
t axpayer may deduct a theft loss only in the tax year in which
t he taxpayer discovers the loss. Further, petitioners concede
that the partnerships’ discovery of the alleged thefts occurred
in 1997 or 1998, which is after the |last year at issue in this
case. However, petitioners assert that respondent is equitably
estopped fromdenying the theft |oss deduction in each of the
years at issue regardless of the actual year of discovery. In

addition, petitioners argue that under Rod Warren Ink v.

Commi ssioner, 912 F.2d 325 (9th Gr. 1990), this Court “may

depart fromthe literal nmeaning of [section 165(e)] regarding the
year of discovery in order to avoid unintended negative
consequences to the taxpayer and to effectuate Congress’ intent.”
Petitioners’ sole purpose in seeking a deviation fromthe
di scovery date requirenents of section 165(e) to deduct the theft
| osses in each of the years at issue is to distribute | osses from
the partnerships to the individual partners, thereby reducing the
anount of interest partners owe on deficiencies related to the

TEFRA partnershi p adj ustnents.
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(1) Application of Equitable Estoppel

Petitioners argue that the doctrine of equitable estoppel
precl udes respondent fromrelying on section 165(e) as a basis
for disallowng their clains to theft | oss deductions.
Specifically, petitioners argue that respondent’s actions and
inactions in the course of auditing all the Hoyt organization
partnerships since the early 1980s resulted in the conceal nent of
mat eri al evidence fromthe partnershi ps and m sl eading silence to
the partnerships. They claimthat through the audit process
respondent obtained information of Jay Hoyt’s fraud, yet failed
totinmely informthemof this fraudulent activity. Further, they
allege that they relied to their detrinent on respondent’s
conceal ment or msleading silence relating to the fraud.

As a threshold matter, petitioners nust prove affirmative
m sconduct by the Governnent in addition to the traditional

el ements of equitable estoppel. See Purcell v. United States, 1

F.3d 932, 939 (9th Gr. 1993). Petitioners have failed to show
the traditional elenents of equitable estoppel, much | ess
affirmati ve m sconduct by respondent. They presented no evi dence
of ongoing active m srepresentations or a pervasive pattern of

fal se prom ses by respondent. Having failed to show affirmative
m sconduct by the Government, we conclude that petitioners cannot
assert equitable estoppel against respondent to deviate fromthe

year of discovery requirenent in section 165(e).
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And, contrary to petitioners’ assertion that the traditional
el ements of equitable estoppel have been net, thus warranting a
departure fromthe year of discovery requirenment in section
165(e), the record reflects that respondent did not m srepresent
or conceal fromthe partnerships or the partners any materi al
facts obtained in the audits. Respondent audited the various
partnerships from 1984 through 1996, and reported its findings to
the partnerships and partners. Respondent issued all notices of
begi nni ng of adm ni strative proceedi ng, FPAAs, and prefiling
notices in a tinmely manner in accordance with the Internal
Revenue Code. According to petitioners, respondent “advised the
partners that their partnershi ps were being audited and adj usted,
because [respondent] determ ned the partnerships were shans and
constituted inproper tax shelters.”

Petitioners, nonetheless, fault respondent for not doing
nore to stop the fraud perpetrated by Jay Hoyt. They assert that
respondent, well before 1993, should have acted nore effectively
to protect the partners and prospective investors fromJay Hoyt’'s
fraudul ent activities. Qur review of the record discloses the
substantial difficulties that respondent encountered in obtaining
a sufficient anount of information to conclude the existence of a
fraud prior to 1993.

By the early 1980s, respondent generally disallowed the tax

benefits the cattle and sheep partnerships and their partners
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clainmed. Further, respondent engaged in al nbst continuous and
protracted litigation with the partnershi ps and partners over the
di sal |l owance of partnership tax benefits. However, the decision

in Bales v. Conmi ssioner, T.C. Mnp. 1989-568, set back

respondent’s efforts, as the decision rejected respondent’s
econom ¢ shamtheory and all owed the Bales partners many of their
claimed tax benefits.

Al t hough in 1989, respondent suspected that Jay Hoyt had
been selling a |l arge nunber of fictitious cattle to the cattle
partnershi ps, the evidence respondent possessed at that tine did
not confirmthis suspicion. As a result, respondent decided that
during the exam nation of the post-1986 cattle and sheep
partnership returns, a count and inspection of all the cattle and
sheep were essential. Fromthe fall 1992 through spring 1993
I i vestock count and inspection, respondent determ ned that the
Hoyt organi zation had greatly overstated the nunber and val ue of
the livestock owned by the partnerships. As a result of the
count and inspection, respondent believed by February 1993 that
he possessed sufficient evidence to support the issuance of
prefiling notices and freezing tax refunds clained by partners.

Fol l owi ng the respondent’s issuance of prefiling notices to
the partners in February 1993, and the conpletion of the count
and inspection of the cattle and sheep, the Exam nation Division

on or about Decenber 30, 1993, issued letters to all the partners
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in which it warned themthat I RS personnel had concl uded and
determned that: (1) A nunber of fictitious breeding cattle and
sheep had been sold to the Hoyt cattle and sheep partnershi ps;
and (2) Jay Hoyt and the Hoyt organization had overstated both
t he nunbers and val ue of the purported |livestock that the
partnershi ps all egedly owned.

In the Exam nation Division letter sent to each partner,
respondent specifically infornmed the partners of the problens
t hat respondent had uncovered in the Hoyt organization's tax
shelter programas a result of the respondent’s count and
i nspection of the cattle and sheep. The letter provided the
partners with sufficient information to place themon notice that
fraudul ent activity m ght be taking place. By providing the
partners with their findings, respondent discharged any duty it
arguably had to the partnerships and partners, as it was then up
to themto decide whether to take advantage of this

information.® E. g., Wntner v. Conmi ssioner, T.C. Meno. 1977-

144 (noting that I RS agents had told the taxpayer or put the
t axpayer on notice about the irregularities the agents had
uncovered in exam ning the books and records of the taxpayer’s

busi ness; concluding further that having provi ded the taxpayer

16 Certainly by 1993, the partners also knew or should have
known that the IRS mght: (1) D sallow the tax benefits that the
Hoyt cattle and sheep partnerships and their partners clained;
and (2) attenpt to uphold such disall owances and partnership
adjustnments in any tax litigation that the partnerships and
partners commenced.
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with this information, the agents di scharged any duty they owed
t he taxpayer and did not m srepresent or conceal any materi al
facts concerning the enbezzl enent by the taxpayer’s enpl oyee).

Not wi t hstandi ng their receipt of the Decenber 30, 1993,
Exam nation Division letter, the record reflects that many
partners instead chose to ignore the evidence and believe Jay
Hoyt. Wile believing Jay Hoyt may have ultinmately been to their
detrinment, the partners’ decision to do so and the failure of
them and the partnerships to discover any of the theft |osses
during the years in issue was not due to a fal se representation
or m sleading silence by respondent.

Petitioners’ argunent is based on the perspective of the
i ndi vidual partners, not the partnerships. The party claimng
equi tabl e estoppel nust be the party that relied on the
Governnment’ s representations and suffered a detrinent because of

that reliance. Norfolk S. Corp. v. Commi ssioner, 104 T.C. 13, 60

(1995), affd. 140 F.3d 240 (4th Gr. 1998). Here the petitioners
claimthat the partnerships relied on respondent’s conceal nent
and silence to the partnerships’ detrinent, then argue that the
partners could not have di scovered the |oss on their own, but
relied on respondent to take action against Jay Hoyt. To neet
the el ements of equitable estoppel, petitioners nust establish

that the partnerships suffered to their detrinent, not the

partners.

As previously discussed, the partnerships and the partners
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are separate and distinct. By arguing that the partners and not
the partnerships suffered to their detrinent, petitioners have
not nmet a required el enment of equitable estoppel. Accordingly,
petitioners may not apply equitable estoppel to depart fromthe
section 165(e) year of discovery requirenent.

(1i) Application of the Rod Warren Ink Case

Cting Rod Warren Ink v. Conm ssioner, 912 F.2d 325 (9th

Cr. 1990), petitioners argue that the sheep partnershi ps may
deduct theft |osses in each year of occurrence rather than in the
year of discovery by the partnerships.

In Rod Warren Ink, the Court of Appeals for the Ninth

Crcuit held that the personal holding conpany (PHC) therein
coul d deduct theft |osses in the years the | osses were sustai ned,
rather than in the year the | osses were discovered. 1d. at 327-
328.

Due to the unique interaction between section 165(e) and the
PHC tax schene, a literal application of section 165(e) would

have forced the PHC in Rod Warren Ink to declare incone it never

actually received, while preventing the PHC fromoffsetting this
i nconme through appropriate | oss deductions. 1d. at 328.
Limting its holding to the “uni que factual pattern” and
“peculiar facts” presented in the case, id., the Court of Appeals
for the Ninth Crcuit concluded that a departure fromthe litera

meani ng of section 165(e) was warranted in order to avoid the
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absurd tax result stated above and to effectuate Congress’ intent
to provide relief to taxpayers victim zed by theft or
enbezzlenment. 1d. at 327. The Court of Appeals determ ned that
“Forcing the taxpayer to report the loss only in the year of
di scovery for PHC purposes is contrary to the purposes and spirt
of both section 165(e) and the PHC tax schene,” id. at 327, and
that “a literal application of section 165(e) would unduly
penal i ze the taxpayer.” [d. at 328. The Court of Appeal s went
on to state that “Clearly, Congress did not intend for section
165(e) and the PHC tax schene to function in such an inequitable
and absurd manner.” |d.

Petitioners’ reliance on Rod Warren Ink is msplaced. The

unique facts in Rod Warren Ink are distinguishable fromthe facts

in the instant case.

A maj or distinction between Rod Warren Ink and the instant

case is that the sheep partnerships are not personal hol ding

conpanies. See WII|oughby v. Conmm ssioner, T.C Meno. 1994-398.

In addition, petitioners have not presented a persuasive
argunment that a departure fromthe literal neaning of section
165(e) is warranted in order to avoid an “inequitable and absurd”
result. Petitioners assert that an absurd tax consequence wl |
result if the year of discovery requirenent under section 165(e)
is applied, because the partnerships’ inability to discover Jay

Hoyt's fraud at a sooner date caused the partners to accrue
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additional interest on the disallowed partnership tax benefits
t hey cl ai ned.
For all the years at issue, the sheep partnerships
di stributed substantial tax benefits to the sheep partners under
Jay Hoyt’s and the Hoyt organi zation’s tax shelter program Up
until the tinme the anended petitions were filed in the instant

case followwng the River Gty Ranches #4, J.V. v. Conm SsSi oner,

T.C. Meno. 1999-209, test case opinion in June 1999, the TMP
mai nt ai ned that the sheep partnerships were entitled to the tax
benefits reported on the partnership tax returns. From 1993

t hrough 1999, the sheep partners chose to await the outcone of
the Tax Court litigation between respondent and their

part nershi ps, undoubtedly hoping that this litigation would
validate their entitlenent to their clainmed partnership tax
benefits. Yet, these partners also knew or should have known
that if respondent’s position in this litigation was upheld, the
I nternal Revenue Code requires interest to be inposed on their

resulting inconme tax underpaynents. See N edringhaus V.

Commi ssioner, 99 T.C 202, 222 (1992)(“As a general rule,

t axpayers are charged with know edge of the [aw. ”).
Petitioners’ argunent is in no way anal ogous to the

“inequitabl e and absurd” result in Rod Warren | nk, where the PHC

woul d have been required to declare inconme it never actually

received if not for the departure fromsection 165(e). 1In the
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instant case, if the alleged theft |osses were proven and cl ai ned
in the year of discovery, the partnershi ps would not have to
declare incone in a previous year that was never actually
received. Petitioners are not seeking a departure fromthe year
of discovery requirenent to rectify a situation where section
165(e) operates in an “inequitable and absurd” manner that would
unduly penalize the partnerships; petitioners nerely are
attenpting to reduce the anmount of interest the partners, who are
not parties in this case, owe on tax underpaynents.

A departure fromthe literal nmeaning of section 165(e) is
not warranted in the instant case to inplenent Congress’ intent.
Congress enacted section 165 to provide relief to taxpayers

victim zed by theft or enbezzlenent. |In Rod Warren Ink, the

literal application of section 165(e) would have subverted the
intent of Congress by allowng a theft |oss deduction in the year
of discovery, but, at the sanme tinme, creating taxable incone in
previous years. |If petitioners were entitled to a theft |oss
deduction, claimng that deduction in the year of discovery?’
woul d provide relief fromthe thefts in the discovery year and
not unduly penalize the partnerships in any previous years.

By the partnerships strictly follow ng the application of
section 165(e), the sheep partners would not receive the relief

frominterest which petitioners seek for them However, the

17 Petitioners concede that the alleged thefts were
di scovered at the earliest in 1997. See supra p. 66.
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partnerships would receive the relief fromtheft intended by
Congress. The facts in the instant case are clearly

di stingui shable fromthe unique facts in Rod Warren Ink and do

not warrant a departure fromthe year of discovery requirenent
under section 165(e).

(1i1) Petitioners’ Year of Discovery Caim

We have decided that equitable estoppel and the holding in

Rod Warren Ink v. Comm ssioner, supra, have no application in
this case. Thus, petitioners have failed to establish that a
departure fromthe literal neaning of section 165(e) is warranted
to allow the partnerships to claimtheft | oss deductions in any
of the years at issue. Accordingly, a theft |oss deduction, if
proven, would only be allowed in the year of discovery. See sec.
165(e). Because petitioners admt that the partnerships did not
di scover the alleged theft [osses until 1997 or 1998, the year of
di scovery requirenent in section 165(e) precludes a theft |oss
deduction in any of the years at issue. See sec. 6226.

C. The Remmi ni ng El ements of a Theft Loss

Al though failure to prove only one of the elenents of a
theft loss prohibits a taxpayer fromclai mng the deduction,
petitioners have failed to establish two essential elenents of a
theft |oss deduction. Nanely, (1) that the partnerships were
victinms of theft and (2) that the year of discovery was a year

before the Court. Since we have held that the partnerships are
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not entitled to a theft | oss deduction for any of the years at
i ssue, the petitioners’ argunents concerning the remaining
el ements of a theft |oss are noot.

2. Application of Collateral and Judicial Estoppel

To further support their position, petitioners argue that
both col lateral and judicial estoppel preclude respondent from
denyi ng that Jay Hoyt’s conviction establishes a theft fromthe
partnershi ps and that the anount of the theft is equal to the
total anmount contributed by the partners. Petitioners allege
that Jay Hoyt’s conviction establishes a theft fromthe
partnershi ps and that the respondent cannot deny what the
Gover nnent has al ready proven

a. Col | ateral Est oppel

Petitioners attenpt to utilize offensive collateral estoppel
agai nst respondent. Procedurally, in order for a plaintiff to
assert offensive collateral estoppel against a defendant in a
current action, the current defendant nust have unsuccessfully
litigated the issue in a previous action. See Kroh v.

Conm ssioner, 98 T.C. 383, 402 n.8 (1992)(citing Parkl ane Hosiery

Co. v. Shore, 439 U. S. 322, 326 n.4 (1979)). Here, petitioners

seek to apply the offensive formof collateral estoppel in a
situation where the Governnent was successful in the previous
action. Petitioners state that this is quite a rare situation,

but that no |ogical reason exists to preclude the application of
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of fensive col |l ateral estoppel when the current defendant was
previously successful. Petitioners freely admt that they found
no case law allow ng for such an application. Additionally,
petitioners have not presented a persuasive argunent or
sufficient rationale for this Court to adopt a use of offensive

col |l ateral estoppel, which is the antithesis of that determ ned

by the Suprenme Court of the United States in Parklane Hosiery Co.

V. Shore, supra. As the Government was successful in the

previ ous action agai nst Jay Hoyt, petitioners are precluded from

asserting offensive coll ateral estoppel against respondent.
Further, petitioners seek to apply the nonnutual form of

of fensive col |l ateral estoppel against respondent to establish the

exi stence of a theft fromthe partnerships. Petitioners claim

that | anguage in United States v. Mendoza, 464 U.S. 154 (1984),

al l owns nonnutual offensive collateral estoppel in certain
si tuati ons.

Petitioners assert, yet present no authority, that Mendoza
has been Iimted by sone courts “to situations where the policy
concerns of the Court exist.” Petitioners cite, exenpli gratia,

NLRB v. Donna Lee Sportswear Co., 836 F.2d 31 (1st G r. 1987),

for the proposition that “Mendoza has been [imted in application
to require nmutuality only where inportant issues of |aw are at
stake.” However, petitioners fail to cite the many cases from

this Court and the Court of Appeals for the Ninth Crcuit,
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wherein an appeal in the instant case would lie, which support a
quite different interpretation of Mendoza.
Contrary to petitioners’ construction of Mendoza, this Court
and the Court of Appeals for the Ninth Grcuit have both on
numer ous occasi ons interpreted Mendoza as hol di ng that nonnut ual
of fensive col |l ateral estoppel may not be invoked agai nst the

Gover nnent . See Natl. Med. Enter., Inc. v. Sullivan, 916 F. 2d

542, 545 (9th Cr. 1990); Black Constr. Corp. v. INS, 746 F.2d

503, 504 (9th Cr. 1984); Kroh v. Conm ssioner, supra at 402

McQuade v. Conm ssioner, 84 T.C. 137, 144 (1985); Barrett-Crof oot

Invs. v. Conm ssioner, T.C Meno. 1994-59. Accordingly, we

foll ow these cases and hold that petitioners may not invoke

nonnmut ual of fensive coll ateral estoppel against respondent.
Assum ng, arguendo, that in sone circunstances nonmnutual

of fensive col |l ateral estoppel could be applied against

respondent, petitioners failed to show that all the conditions

for application of collateral estoppel have been net. See Peck

v. Comm ssioner, 90 T.C 162, 166-167 (1988). Specifically,

petitioners have not presented a persuasive argunment that the
issue in the instant cases is “identical in all respects” with an
i ssue decided in Jay Hoyt’s crimnal trial. 1d. at 166.
Petitioners claimthat respondent is estopped from
relitigating a theft fromthe partnerships, because Jay Hoyt was

“convicted of stealing all the noney contributed to the
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partnerships by all the partners.” Petitioners’ statenent is
factually m sl eading. As previously addressed, Jay Hoyt was
convi cted of defrauding the individual investors, not the
partnerships. Furthernore, Jay Hoyt's theft fromthe individual
partners was not ipso facto a theft fromthe partnerships.

The issue presented in Jay Hoyt’s crimnal prosecution was
whet her he conspired to “defraud thousands of investors.” There
is no dispute that the individual investors were defrauded of
sone or all of the noney they contributed. However, Jay Hoyt was
not charged with any crinme against the sheep partnerships. The
issue in the instant cases is whether a “theft” occurred fromthe
ni ne sheep partnerships. The issue of thefts fromthe sheep
partnerships involved herein is not identical to an issue
litigated and decided in Jay Hoyt's crimnal trial. The two
i ssues are separate and distinct. Therefore, petitioners have
failed to satisfy the first condition required under Peck to
apply coll ateral estoppel. Consequently, we need not address the
remai ni ng Peck conditions of collateral estoppel.

For the reasons stated above, petitioners are precluded from
asserting collateral estoppel against respondent with respect to
the issue of a theft fromthe sheep partnerships for any of the
years at issue.

b. Judi ci al Est oppel

Petitioners assert that judicial estoppel should apply
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because respondent has taken “clearly inconsistent” positions
fromthose taken in the crimnal prosecution of Jay Hoyt.
Petitioners assert that while the total amount of restitution
ordered in the judgnent against Jay Hoyt establishes the anpunt
of the theft, respondent takes the position that petitioners have
not proven the anount of theft for the years at issue. Further,
petitioners claimthat respondent should not be allowed to
contest that Jay Hoyt is “quilty of fraud on a nassive scale”.
According to petitioners, the “integrity of the judicial process
woul d suffer if the IRS were allowed to nmake the absurd claim
that Hoyt did not defraud petitioners.”

The Court is not persuaded that respondent has taken any
i nconsi stent positions with respect to the conviction of Jay
Hoyt. As previously stated throughout this opinion, petitioners
have failed to establish that they were defrauded of the anbunts
all eged as theft |osses. Further, Jay Hoyt’s conviction does not
establish thefts fromthe partnerships for any of the years at
i ssue. Respondent does not argue that Jay Hoyt is innocent of
fraud in inducing the investors to contribute cash to the
part nershi ps; respondent instead takes the position that the
partnerships were not the victins of that fraud. Respondent’s
position is consistent with that of the Governnent in the
crimnal prosecution of Jay Hoyt, that the victinms of his fraud

were the individual investors.
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Petitioners have failed to establish the el enents necessary
to assert judicial estoppel against respondent. Therefore,
judicial estoppel cannot be utilized to prevent respondent from
di sputing petitioners’ claimof the existence and anount of the
thefts fromthe partnerships.

D. Concl usi on

This Court is well aware of Jay Hoyt’'s crimnal activities
and the harm he has caused to thousands of individuals. Further,
we synpathize wth those that were defrauded by Jay Hoyt's
deceptive practices. However, petitioners did not introduce any
evidence at trial which would support a finding that a theft |oss
occurred on the partnership level during each of the years at
issue. Petitioners have not net the elenents required to sustain
a section 165 theft | oss deduction. Accordingly, we hold that
petitioners have failed to establish that the nine sheep
partnerships are entitled to theft |oss deductions in any of the
years at issue.

| ssue 2. Expiration of the Period of Limtations

A. The Parties’ Arqunents

1. Petitioners’ Argunents

In their anmended petitions, petitioners specifically pleaded
that the period of limtations had expired for each of the years
at issue. On brief, petitioners now assert that the period of

[imtations has expired only with respect to the foll ow ng
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partnership taxable years: (1) For RCR #2, 1987; (2) for RCR #3,
1987 and its year ended Septenber 30, 1989; (3) for RCR #4, 1984;
(4) for RCR #5, 1987 and 1988, and its year ended Septenber 30,
1989; (5) for RCR #7, 1987 and 1988, and its year ended Septenber
30, 1989.

On April 23, 2001, respondent filed a notion for partial
summary judgnent that the applicable period of limtations with
respect to 1984 for RCR #4 had not expired in docket No. 14038-
96. After petitioners filed an objection to that notion on June
13, 2001, and upon hearing fromthe parties on the notion during
the trial in the instant case, the Court took respondent’s notion
under advi senent .

Petitioners contend that section 6231(c) and section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
6793 (Mar. 5, 1987), taken together, require the IRS, upon
commencenent of a crimnal tax investigation of any TMP, to
i mredi ately renove that individual as TMP by issuing witten
notice that the RS would treat the renoved TMP' s partnership
itens as nonpartnership itens. According to petitioners, the
first sentence of section 301.6231(c)-5T, Tenporary Proced. &
Adm n. Regs., supra, expressly provides that, whenever any TWMP is
under crimnal tax investigation, the continued treatnent of that
TMP' s itens as partnership itens always wll interfere with the

effective and efficient enforcenent of the revenue | aws. Unli ke
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Phillips v. Comm ssioner, 114 T.C. 115 (2000), affd. 272 F.3d

1172 (9th Gr. 2001), petitioners are not claimng that section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, in whole
or part, is invalid or that the IRS abused its discretion in
failing to issue Jay Hoyt (the TMP) the notice that it would
treat his itenms as nonpartnership itens. Petitioners sinply
argue that the tenporary regulation in question is mandatory and
not discretionary.

Alternatively, petitioners argue that Jay Hoyt, as the TMP,
could not bind the partners of the partnership because he
suffered from nunerous disabling conflicts of interest and coul d
not properly represent the interests of the partners.
Petitioners maintain that Jay Hoyt’'s disabling conflicts of

interest bring the instant case squarely within the Court of

Appeal s for the Second Circuit’s holding in Transpac Drilling

Venture 1982-12 v. Comm ssioner, 147 F.3d 221 (2d Cr. 1998),

revg. and remanding T.C Meno. 1994-26.

Petitioners nmaintain that these alleged disabling conflicts
of interest on the part of Jay Hoyt involved other conflicts
besides the crimnal tax investigations. Petitioners allege that
t hese other conflicts include Jay Hoyt’'s: (1) Perpetrating an
ongoi ng fraud upon the partners by m srepresenting the nunbers
and val ues of their livestock, while purporting to act as the

partners’ fiduciary; (2) diverting partner contributions to his
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ot her busi nesses and properties; (3) participation on both sides
of the livestock sales that the Hoyt organization made to the
partnerships; (4) negotiation of tax issues with the IRS where
the interests of the Hoyt famly and the Hoyt organi zation
conflicted with the interests of the Hoyt cattle and sheep
partnerships and their partners; (5) comm ngling of partnership
paynments and failing to account for his and the Hoyt
organi zation’s use of those funds; (6) incentive to nake
concessions to the IRS, while under crimnal investigation, that
were harnful to the partners in order to have the IRS abate
certain tax return preparer penalties that the IRS had assessed
against him (7) failure to file the partnership returns tinely,
thereby incurring late filing penalties; and (8) failure, during
1986, to either (a) informthe partners that he was under
crimnal investigation by the IRS, or (b) withdraw fromhis
fiduciary roles on behalf of the partners.

2. Respondent’s Argunents

Respondent contends that the periods of limtations
applicable to the partnership years in question have not expired,
because the extension agreenents that Jay Hoyt (the TWMP) and the
| RS executed are valid and binding upon the partners. Respondent

asserts that Phillips v. Conm ssioner, supra, largely controls

the resolution of the limtations issue raised by petitioners in

the instant case. Specifically, respondent notes that in
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Phillips, this Court and the Court of Appeals for the N nth
Circuit both rejected the taxpayer-partner’s argunent that
section 301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra,
shoul d be construed to require, whenever a crimnal tax
investigation of a TMP of a partnership is comenced, that the
| RS automatically renove that individual as TWP

Respondent further argues that the rational e enployed by the

Court of Appeals for the Second Crcuit in Transpac Drilling

Venture 1982-12 v. Comm ssioner, supra, is not applicable here,

because the facts of the instant case, like Phillips, are

di stingui shable fromthose of Transpac. Respondent asserts that
there is no evidence that Jay Hoyt (the TMP), in executing the
extensions, had a disabling conflict of interest as a result of a
crimnal tax investigation and was seeking to ingratiate hinself
or curry favor with the IRS in exchange for |enient treatnent
relating to the crimnal investigation.

Respondent maintains that to the extent other partnership
conflicts between Jay Hoyt and the partners existed, those
conflicts were of Jay Hoyt’s making, not due to IRS action or
inaction. Further, respondent asserts that the IRS was not a
party to the dealings between Jay Hoyt and the sheep partners
whi ch created these alleged conflicts of interest, nor was the
| RS i nvol ved in concealing Jay Hoyt's fraud upon the partners or

responsible for his failures.
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B. Di scussi on of Applicable Law

The TMP is the central figure of partnership proceedi ngs and
his status is of critical inportance to the proper functioning of
the partnership audit and litigation procedures of secs. 6221-

6233. Phillips v. Comm ssioner, 114 T.C at 120-121; Conputer

Prograns Lanbda, Ltd. v. Comm ssioner, 89 T.C 198, 205 (1987).

Cenerally, there is a 3-year period of limtations on the
assessnment of a tax attributable to any partnership item Sec.
6229(a). And, generally, the issuance of an FPAA wi |l suspend
the period of limtations, e.g., sec. 6229(d). The TWMP (or any
ot her person authorized by the partnership in witing to enter
into such an agreenent), however, may extend the period of
limtations on assessnent with respect to all partners in a
partnership by entering into an extension agreenent with the I RS
before the expiration of the limtation period. Sec.
6229(b) (1) (B). 18

A TMP is generally designated at the tinme the partnership
return is filed. See sec. 301.6231(a)(7)-1T(c), Tenporary

Proced. & Adnmin. Regs, 52 Fed. Reg. 6791 (Mar. 5, 1987).1° The

8 The period of limtations for a specific partner nay
al so be extended by an agreenent between the I RS and that
partner. See sec. 6229(b) (1) (A).

19 Tenporary regul ati ons under sec. 6231 concerning the
desi gnation, selection and term nation of a TMP were issued in
1984 and 1987, and generally applied to all partnership taxable
years beginning after Sept. 3, 1982. Virtually identical
provi sions are nmade by the final regulation sec. 301.6231(a)(7)-
(continued. . .)



- 88 -
designation of a TMP remains effective until the term nation of
t hat designation pursuant to section 301.6231(a)(7)-1(1)T,
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 6792 (Mar. 5,
1987), which provides in pertinent part:

(I') Term nation of designation. A designation of a
tax matters partner for a taxable year under this
section shall remain in effect until—

* * * * * * *

(4) The partnership itens of the tax matters partner
becone nonpartnership itens under section 6231(c)
(relating to special enforcenent areas), * * *

* * * * * * *

The term nation of the designation of a partner as the
tax matters partner under this paragraph (l) does not
affect the validity of any action taken by that partner
as tax matters partner before the designation is
termnated. For exanple, if that tax matters partner
had previously consented to an extension of the period
for assessnents under section 6229(b)(1)(B), that
extension remains valid even after term nation of the
desi gnation

In turn, section 6231(c), relating to special enforcenent areas,

applies to crimnal investigations that the Secretary determ nes

by regulation to present special enforcenent considerations.
Section 301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., 52

Fed. Reg. 6793 (Mar. 5, 1987),2° was pronul gated by the Secretary

19C. .. continued)
1, Proced. & Adm n. Regs., which is effective for all
desi gnations, selections, and term nations of a TMP occurring on
or after Dec. 23, 1996. See sec. 301.6231(a)(7)-1(s), Proced. &
Adm n. Regs.

20 This tenporary regul ation concerning crimnal tax
(continued. . .)
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pursuant to section 6231(c)(2) and (3) and provides for the
treatment of a partnership itemof a partner who is the subject
of a crimnal tax investigation as foll ows:

The treatnment of itens as partnership itens with
respect to a partner under crimnal investigation for
violation of internal revenue |laws relating to incone
tax will interfere with the effective and efficient
enforcenent of the internal revenue |aws. Accordingly,
partnership itens of such a partner arising in any
partnership taxable year ending on or before the | ast
day of the |l atest taxable year of the partner to which
the crimnal investigation relates shall be treated as
nonpartnership itens as of the date on which the
partner is notified that he or she is the subject of a
crimnal investigation and receives witten
notification fromthe Service that his or her
partnership itens shall be treated as nonpartnership
itens. The partnership itens of a partner who is
notified that he or she is the subject of a crimnal
i nvestigation shall not be treated as nonpartnership
items under this section unless and until such partner
receives witten notification fromthe Service of such
treat ment.

In Phillips v. Comm ssioner, supra, this Court dealt with

and rejected the argunents of a taxpayer-partner in several Hoyt
cattle partnerships that the periods of |imtations for the
partnership taxable years in question had expired. The argunent
was based on the theory that agreenents that Jay Hoyt (the TMP of
each partnership) and the I RS executed extending the limtations
periods did not bind the partners of the partnership. 1In

Phillips v. Conmm ssioner, supra, the taxpayer specifically argued

20(. .. continued)
i nvestigations applies to partnership taxable years begi nning
after Sept. 3, 1982. See 52 Fed. Reg. 6779 (Mar. 5, 1987).
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that: (1) The second and third sentences of section 301.6231(c)-
5T, Tenporary Proced. & Adm n. Regs., supra, were invalid, so
that initiation of a crimnal tax investigation of Jay Hoyt (the
TMP of the partnership) automatically converted his partnership
itens into nonpartnership itens as a matter of |aw, thereby
ef fectuating Jay Hoyt’'s renoval as TMP; (2) the crimnal tax
i nvestigation of Jay Hoyt (the TMP) created a conflict of
i nterest between Jay Hoyt’'s duties as a fiduciary of the
partnership and his self-interest as the subject of a crimnal
tax investigation, and such conflict necessitated his renoval as
TMP based on the rationale of the Court of Appeals for the Second

Circuit in Transpac Drilling Venture 1982-12 v. Comm ssioner, 147

F.3d 221 (2d Cir. 1998); and (3) the Comm ssioner abused his
di scretion by not issuing a witten notice informng Jay Hoyt
(the TMP) that his partnership items would be treated as
nonpartnership itens.

This Court, however, held that the extensions in Phillips v.

Conm ssi oner, supra, were valid and that the periods of

limtations for those partnership taxable years thus had not
expired. In so holding, this Court concluded that: (1) Section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, was a
valid regulation; (2) the facts of Phillips were distinguishable
fromthose of Transpac, since the crimnal tax investigation of

Jay Hoyt (a) did not create a disabling conflict of interest on
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the part of Jay Hoyt (the TMP) toward the partners of the
partnership, and (b) therefore, did not term nate his designation
as TMP; and (3) the taxpayer failed to establish that respondent
abused his discretion by not notifying Jay Hoyt (the TMP) t hat
his partnership itenms would be treated as nonpartnership itens.

In Phillips v. Conm ssioner, 272 F.3d 1172 (9th Cr. 2001), affg.

114 T.C. 115 (2000), the Court of Appeals for the Ninth Grcuit
agreed with the Tax Court’s reasoning and result in all pertinent
respects.

C. Determ nation as to Wether the Applicabl e Peri ods of
Limtati ons on Assessment Have Expired

In the instant case, the Court’s findings, supra p. 31, |ist
the partnership taxable years in question, the date upon which
the partnership return for each such year was filed, the
respective dates upon which Jay Hoyt (the TMP of that
partnership) and the I RS executed extension forns extending the
[imtation period for that year, the date to which Jay Hoyt and
the IRS (in each extension) agreed to extend the limtation
period, and the date upon which respondent issued the partnership
the FPAA for that year.

As to each partnership taxable year in question, the parties
essentially agree that the 3-year period of limtations generally

provi ded under section 6229(a) woul d otherw se have expired prior
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to the date upon which respondent issued each partnership the
FPAA for that year, but for Jay Hoyt (the TMP) and the IRS s
havi ng executed tinely an extension or a series of extensions
that extended the period of Iimtations beyond the date upon
whi ch t he FPAA was issued.

The parties disagree solely over whether the extensions that
Jay Hoyt executed for the taxable years set forth supra p. 83,
are valid and bind the partners of the partnership. Except for
t he extension concerning the 1984 taxable year of RCR #4, these
ext ensi ons concern post-1986 partnership taxable years and were
executed by Jay Hoyt and the I RS on various dates from February
1991 through March 1993. Jay Hoyt and the I RS executed the
extensi on concerning RCR #4's 1984 taxable year on August 1,
1987.

The Court rejects petitioners’ contention that section
301.6231(c)-5T, Tenporary Proced. & Adm n. Regs., supra, requires
the RS automatically to end the partnership treatnent of the
itens of any TMP whenever a crimnal tax investigation of that
TMP is commenced. The Court of Appeals for the Ninth Crcuit

affirnmed this Court’s determnation in Phillips v. Comm SsSi oner,

114 T.C 115 (2000), that such an interpretation of the tenporary
regulation is inproper, because it would require reading the
first sentence of the tenporary regulation in isolation, divorced

fromthe other two sentences of the regulation as a whol e.
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Phillips v. Conmm ssioner, 272 F.3d at 1175-1176. The Court of

Appeal s and this Court both concluded that the regul ation,
properly read as a whole, vests discretioninthe IRSto
termnate TMP status of an individual under crimnal tax

investigation. See Phillips v. Comm ssioner, 272 F.3d at 1176

and 114 T.C. at 129, 132-133.

Petitioners next argue that Jay Hoyt, in executing the
extensions in question, was operating under purported disabling
conflicts of interest, requiring this Court, pursuant to the
rational e of the Court of Appeals for the Second Circuit in

Transpac Drilling Venture 1982-12 v. Commi ssioner, 147 F.3d 221

(2d Cr. 1998), to invalidate these extensions and hol d these

ext ensi ons not binding upon the partners. Petitioners interpret
Transpac as broadly requiring invalidation of a TMP s extension
of the period of limtations if there is the nere potential for a
conflict of interest on the part of the TMP in executing the
extension. Additionally, petitioners suggest that a TMP al so
engaged in serious breaches of his other general partnership
duties cannot execute an extension that binds the partners of the
partnership, even where that TMP s execution of the extension
itself with the IRSis not established to be in obvious breach or
violation of his fiduciary duty as TMP to the partners.

In Transpac, Phillips v. Conm ssioner, 272 F.3d 1172 (9th

Cr. 2001), and Madi son Recycling Associates v. Conm ssioner, 295
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F.3d 280 (2d Cr. 2002), affg. T.C. Meno. 2001-85, affg. T.C

Meno.

1992- 605, the alleged disabling conflict of interest that

purportedly existed during the execution of the extensions was

that each TMP was the subject of an ongoing crimnal tax

investigation. In Transpac, the Court of Appeals for the Second

Crcuit found a disabling conflict existed on the part of the

TMPs in executing the extensions and invalidated those

extensions. In contrast, in Phillips and Madi son, both appellate

courts and this Court determ ned that the respective TMPsS were

operating under no disabling conflict in executing the

extensions, and held the extensions valid and binding upon the

partners of the partnership.

In Phillips, neither the Court of Appeals for the Ninth

Circuit nor this Court viewed and interpreted the Transpac

hol ding as broadly as petitioners argue for in the instant case.

Furt her,

both courts readily distinguished the facts in Phillips

fromthose in Transpac. See Phillips v. Commi ssioner, 272 F.3d

at 1175 and 114 T.C. at 130-132. As the Court of Appeals in

Phillips expl ai ned:

Phillips puts particular reliance on Transpac Drilling
Venture 1982-12 v. Conm ssioner, 147 F.3d 221 (2d Gr
1998).

Transpac sets out with admrable clarity that a
TMP, although created by statute, owes a fiduciary duty
to his partners, and that, as the TMP s acts bind his
partners, they “secure their due process protection” by
his faithful discharge of his fiduciary obligations.
Id. at 225. But in Transpac the court coul d observe,
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“The facts of the matter speak for thenselves.” 1d. at
227. The I RS had sought waivers of the statute of
l[imtations fromthe limted partners, who refused to
execute them The IRS then went to the three TMPs who
knew t hensel ves to be under crimnal investigation in
connection wth the partnership and were cooperating
with the governnent in its case agai nst anot her
partner. As the court observed, they had “a powerful
incentive to ingratiate thenselves to the governnent.”
Id. They gave the waivers the IRS wanted. The court
properly found the waivers invalid. Trust |aw,
generally, invalidates the transaction of a trustee who
is breaching his trust in a transaction in which the
other party is aware of the breach. See Restatenent of
Trusts, secs. 288-297. Transpac is a salutary
application of this rule to the particular case of a
TMP who shoul d have been seen by the IRS as |aboring
under an incapacitating conflict of interest.

Two circunstances differentiate this case. The IRS
made no attenpt to get waivers fromlimted partners.
The partnershi ps for which Hoyt was being investigated
have not been shown to be the partnerships involved in
this case. It is not intuitively obvious that Hoyt did
what is a routine accomodation--signing a waiver in
order to avoid i nmedi ate assessnent by the IRS--in
order to ingratiate hinself in the investigation of his
partnerships. Phillips has specul ated that Hoyt so
acted; he has not proved it.

Simlarly, this Court in Phillips v. Comm ssioner, 114 T.C. at

131-132, in distinguishing the facts in Phillips fromthose in
Transpac, noted that there was no evidence that: (1) The IRS
approached the limted partners to execute extensions or that
they refused to sign such extensions; (2) the pronoter-TWM Jay
Hoyt was, before or during the relevant period, indicted or
convicted of a tax felony or cooperating with the Governnent; or
(3) the IRS msled the partners about the existence of crimnal

tax investigations or ever instructed Jay Hoyt to say nothing
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about such crimnal tax investigations. Further, the crimnal
tax investigations had ended prior to Jay Hoyt’s execution of all
except one or two of the extensions.

This Court in Phillips further noted that Jay Hoyt, in
executing the extensions, did not try to curry favor or
ingratiate hinmself wwth the IRSin relation to the crimnal tax
i nvestigations. He continued to pronote the partnerships in his
tax shelter programafter the initiation of the crimnal tax
i nvestigations, continued to defend his | egal position throughout
the crimnal tax investigations, and continued to maintain that
all partnership itens were legitimte, a position consistent with
that of his partners.

I n Madi son Recycling Associates v. Commi ssioner, 295 F.3d at

288-289, the Court of Appeals for the Second Circuit

di stinguished its earlier Transpac hol ding as based on the

exi stence of an obvious and actual serious conflict of interest
on the part of each of the Transpac TMPs in executing the
extensions. It noted that, unlike Transpac, there was no
suggestion that the Madi son TMP was a prospective governnent al
W tness, nor was there any evidence the TMP had given the
extensions in exchange for a grant of immnity or other

i nducenents relevant to the crimnal tax investigation, as

neither the Madison TMP nor his representative apparently was
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even aware of the existence of (or the prospect of) a crimnal
i nvesti gati on.

In the instant case, Jay Hoyt executed virtually all of the
extensions in question when no crimnal tax investigation of him
was being conducted. He executed extensions concerning the post-
1986 partnership years on various dates from February 1991
t hrough March 1993. Earlier, in the sumer of 1989, CI D
commenced an investigation of Jay Hoyt for allegedly selling
nonexi stent cattle to the Hoyt cattle partnerships, but this
i nvestigation was conpleted by Cctober 1, 1990. During this
i nvestigation of Jay Hoyt, CID in Cctober 1989 was asked to
review certain informati on and det erm ne whether I RS speci al
agents should join in an ongoing grand jury investigation of Jay
Hoyt by the U S. Attorney’'s Ofice in Sacranmento. This grand
jury investigation was closed on OQctober 2, 1990. No prosecution
resulted fromeither the CID investigation or the grand jury
i nvesti gati on.

Jay Hoyt executed the first of the extensions in question
concerni ng post-1986 partnership taxable years in md-February
1991, several nonths after the closing of the above CID and grand
jury investigations in early Cctober 1990. He executed the | ast
of these extensions concerning post-1986 partnership years in
early March 1993, over 5 nonths before CID s next crimnal tax

i nvestigation of himcomenced on or about August 31, 1993.



- 98 -
Accordi ngly, the argunent that an ongoing crimnal tax
i nvestigation created a disabling conflict for Jay Hoyt in
executing these extensions is wthout nerit, since no crimnal
i nvestigations of Jay Hoyt were bei ng conducted when these
ext ensi ons were execut ed.

The extension concerning RCR #4' s 1984 taxable year was
executed by Jay Hoyt and the I RS on August 1, 1987, shortly
before the U S. Attorney’'s Ofice in Sacranento declined to
prosecute himfor his alleged backdati ng of docunments. As this

Court observed in Phillips v. Conm ssioner, 114 T.C. at 152,

however, the Court of Appeals for the Second G rcuit in Transpac

did not assune that the nmere existence of an investigation would

subvert a TMP s judgnent and bend himto the Governnment’s will in
dereliction of his fiduciary duties to his partners.

As in Phillips, there is no evidence in the instant case
that Jay Hoyt executed the extensions under pressure in exchange
for leniency in relation to any crimnal tax investigation of
him In addition, Jay Hoyt continued to defend the |egitimcy of
the sheep partnerships as he did with the cattle partnerships in
the Phillips case. Wth only m nor exceptions, Jay Hoyt executed
the extensions in the instant case during the sanme tine period he
executed the extensions in Phillips.

In the instant case, the Court concludes that petitioners

have failed to establish that Jay Hoyt, in executing the
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extension concerning the 1984 taxable year of RCR #4, was
operating under a disabling conflict of interest due to this
ongoi ng crimnal investigation.

Al t hough petitioners have all eged nunerous breaches and
vi ol ations by Jay Hoyt of other general partnership duties, his
viol ations of those duties, if proven, have only a renote and
hi ghly attenuated connection, at best, to his execution as TMP of
the extensions in dispute. The Court is not convinced that such
viol ations by Jay Hoyt of his other partnership duties in
managi ng and operating a partnership, constitute disabling
conflicts of interest in executing the extensions as TWMP. See

Phillips v. Conmm ssioner, 272 F.3d at 1175 (di stinguishing

Transpac, by noting, anong other things, that a TMP s execution
of an extension often is a routine accomobdati on granted the I RS
and avoi ds respondent’s issuance of an FPAA i medi ately).

Petitioners further suggest that Jay Hoyt granted the
extensions in exchange for the RS s abatenent of penalties
against himtotaling $119, 700, covering years prior to 1989.
the $119, 700 of abated penalties, $90,000 were penalties under
section 6701 assessed agai nst Jay Hoyt sonetine in md-1989. The
| RS abated the $90, 000 of section 6701 penalties in early 1991,
followng Jay Hoyt’s filing a refund claimin 1990. Petitioners
state that the IRS “inexplicably” abated all $119,700 in

penalties that it previously assessed agai nst Jay Hoyt.
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Petitioners suggest that the abatenment was a quid pro quo for Jay
Hoyt’ s executing the extensions. The Court rejects this as an
unwarrant ed supposition on the part of petitioners.
In light of the issuance of the 1989 test case opinion in

Bal es v. Commi ssioner, T.C Meno. 1989-568, we believe that the

IRS, in all likelihood, chose to abate nost of these penalties
because of doubts about whether its inposition of the penalties
ultimately would be sustained if Jay Hoyt were to bring a refund
suit in US Dstrict Court challenging the propriety of the
penalties. As noted previously, this Court in Bales did not
sustai n respondent’s disallowance of many of the tax benefits a
nunber of partners in Hoyt cattle partnerships clained for 1977,
1978, and 1979. This Court deci ded, anong other things, that the
Bal es partnershi ps had acquired the benefits and burdens of
ownership with respect to specific breeding cattle, that the
purchase prices for the partnership cattle did not exceed the
fair market val ue of those cattle, and that the prom ssory notes
t hese partnerships issued were valid recourse indebtedness.

Also, in order to hold Jay Hoyt liable for certain return
preparer penalties, the Governnent in such refund suit woul d have
t he burden of proof in establishing Jay Hoyt's liability for the
penalty and woul d have to show, anong other things, that Jay Hoyt
had known that the deductions and credits clainmed were incorrect

and would result in an understatenent of another’s tax. See
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secs. 6694(b), 6703(a), 6701(a)(3), 7427; Bailey v. United

States, 927 F. Supp. 1274, 1278 (D.Ariz. 1996), affd. 117 F. 3d
1424 (9th G r. 1997).

D. Concl usi on

Based on the foregoing, petitioners have failed to establish
that any of the extensions Jay Hoyt (the TMP) and the IRS
executed are invalid. Accordingly, the Court holds that the
period of limtations with respect to each partnership taxable
year in question did not expire prior to respondent’s issuance of

the FPAA. See Rules 39, 142(a); Mdison Recycling Associates. v.

Comm ssi oner, 295 F. 3d 280, 286 (2d G r. 2002); Phillips v.

Comm ssioner, 272 F.3d 1172 (9th Cr. 2001); Anesbury Apartnents,

Ltd. v. Comm ssioner, 95 T.C 227, 241-243 (1990). In light of

this hol ding, respondent’s notion for partial summary judgnent is
noot. See supra p. 84.

| ssue 3. Wiether Sone Partnershi ps’ Purported Purchases of

Br eedi ng Sheep Constitute Either Valuation Overstatenents for
Pur poses of Section 6621(c)(3)(A)(i) or Sham and Fraudul ent
Transactions for Purposes of Section 6621(c)(3)(A) (V)

A. The Parties’ Arqunents

1. Petitioners’ Argunents

In their amended petitions, petitioners ask this Court to
determ ne that purported purchases of breedi ng sheep reported by
sone sheep partnerships are not tax-notivated transactions for
pur poses of section 6621(c). Specifically, petitioners argue

that these transactions of the partnerships constitute neither
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val uation overstatenments under section 6621(c)(3)(A) (i), nor sham
or fraudul ent transactions under section 6621(c)(3) (A (V).

On July 16, 2001, during the trial in the instant case,
respondent filed a notion to dismss this section 6621(c) issue
for lack of jurisdiction, together with a menorandum of points
and authorities in docket No. 9550-94. The Court took the matter
under advi senent. On August 3, 2001, respondent filed identical
notions, together with nenoranda of points and authorities in
docket Nos. 787-91, 4876-94, 9552-94, 9554-94, 13597-94, 13599-
94, and 14038-96. The Court took these notions under advisenent.
Petitioners tinely filed their objections to respondent’s notions
to dismss. The parties then filed their respective posttri al
briefs in the instant case, in which they have addressed the
section 6621(c) issue and respondent’s notions to di sm ss.

Petitioners contend that this Court does have jurisdiction
in these partnership |evel proceedings to determ ne whether or
not the transactions involving the sheep partnerships are
attributable to tax-notivated transactions for purposes of
section 6621(c). Petitioners assert that these transactions are
nei ther val uation overstatenents as defined in section
6621(c)(3)(A) (i), nor are they shamor fraudul ent transactions as
defined in section 6621(c)(3)(A)(v). Anong other things,
petitioners maintain that if these transactions were shans, they

were part of a fraud perpetrated by Jay Hoyt upon the partners
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and that the partners did not know ngly participate in this
fraud. Petitioners argue that it would be an absurd result to
penal i ze and i npose section 6621(c) interest against these
victinms of Jay Hoyt’'s fraud, who (petitioners allege) invested
wi t hout the principal purpose of tax avoi dance and genuinely
believed that their partnership was engaged in a legitimte
busi ness activity.

Petitioners further argue that since they have conceded al
of the depreciation deductions and investnent credits that the
Hoyt sheep partnerships clainmed, the Court should find that there
are no val uation overstatenents because any statenents of val ue
or adjusted basis on the partnership returns concerning the
partnership’ s purported breeding sheep are nowirrelevant. 1In
maki ng this argunent, petitioners are relying upon and seeking to
come within the decisions by the U S. Courts of Appeals for the

Fifth and Ninth Crcuits and this Court in Todd v. Conmni Sssioner,

862 F.2d 540 (5th Cr. 1988), affg. 89 T.C 912 (1987), Gainer V.
Comm ssioner, 893 F.2d 225 (9th Gr. 1990), affg. T.C Meno.

1988-416, and McCrary v. Conm ssioner, 92 T.C. 827 (1989),

respectively.

Todd, Gainer, and McCrary all held that the section 6659

addition to tax for valuation overstatenent was inapplicable
where the taxpayer conceded that no deductions or credits were

al l owabl e, due to property not having been placed in service.
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Since none of the taxpayers in the three cited cases were
entitled to any deductions and credits regardl ess of any
val uati on overstatenent, there were no underpaynents attri butabl e
to a valuation overstatenent. MCrary further held that section
6621(c) interest was inapplicable where deductions are disall owed
on separate and i ndependent grounds that do not fall anong the
categories of tax-notivated transactions listed in section
6621(c)(3) (A .

Noting the U S. Court of Appeals for the Fifth Grcuit’s

decision in Heasley v. Conm ssioner, 902 F.2d 380 (5th Gr

1990), revg. T.C. Meno. 1988-408, petitioners additionally argue
that there can be no val uation overstatenent where the
transaction was a sham and the asset alleged to have been

acqui red does not exist.

2. Respondent’s Argunents

Respondent contends that this Court, as set forth in
respondent’s notions to dismss, lacks jurisdiction in these
partnership proceedings to determ ne whet her section 6621(c)
applies. However, respondent now further maintains that this
Court does have jurisdiction to and should determ ne that (1)
there were asset overvaluations and basis overstatenments, and (2)
the partnership transacti ons were shans.

Respondent di sputes petitioner’s argunent that the

partnership transactions do not involve val uation overstatenents
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for purposes of section 6621(c)(3)(A)(i). According to

respondent, the Todd, Gainer, and McCrary decisions (which

petitioners rely upon) are distinguishable. Respondent points
out that the parties in the instant case, besides agreeing that
the sheep partnerships are not entitled to alnost all the tax
benefits they originally clained for the years at issue, have
stipulated and agreed that (1) the partnerships failed to acquire
the benefits and burdens of ownership of any sheep, (2) nmany of
the purported breeding sheep a partnership allegedly purchased
were fictitious, and (3) each partnership’s stated purchase price
for its “sheep” greatly exceeded the value of those “sheep”
Citing decisions of several appellate courts and this Court,
respondent asserts that where a partnership fails to acquire
ownership of any sheep for tax purposes, the partnership’ s
correct adjusted basis for the sheep is zero, and a val uation
over st at enment under section 6621(c)(3)(A)(i) exists. See Rose v.

Conm ssi oner, 868 F.2d 851, 854 (6th Cr. 1989), affg. 88 T.C

386 (1987); Zirker v. Conm ssioner, 87 T.C 970, 978-979, 981

(1986); see also Zfass v. Conm ssioner, 118 F.3d 184, 190-191

(4th Cr. 1997) (and cases cited thereat), affg. T.C. Meno. 1996-

167; cf. Singer v. Comm ssioner, T.C Meno. 1997-325; G eene v.

Conmi ssioner, T.C. Menp. 1997-296.

Respondent additionally disagrees with petitioners’ argunent

that the partnership transactions do not involve sham or
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fraudul ent transactions under section 6621(c)(3)(A)(v).
Respondent notes that transactions constituting either shanms in
fact or shans in substance are shans for purposes of section

6621(c) (3)(A)(v). Cherin v. Conmissioner, 89 T.C. 986, 1000-1001

(1987); see Thonmams v. United States, 166 F.3d 825, 834 (6th Cr

1999) (hol ding that once a transaction is found to be a sham
section 6621(c) interest is inposed regardless of a taxpayer’s

i nvestnment notive); Anderson v. Conmm Sssioner, 62 F.3d 1266, 1274

(10th Gr. 1995) (same), affg. T.C. Meno. 1993-607.

B. Section 6621(c)

Section 6621(c)? (fornerly section 6621(d)) provides for an
increased rate of interest with respect to “any substanti al
under paynent” of tax in any taxable year “attributable to 1 or
nore tax notivated transactions” if the anmount of the
under paynment for such year so attributable exceeds $1, 000.
Section 6621(c)(3)(A) generally lists the types of transactions
whi ch are considered “tax notivated transactions”. A tax
noti vated transaction includes any valuation overstatenent within
t he nmeani ng of section 6659(c), and such a val uation
overstatenment exists, anong other situations, if the adjusted

basis of property clained on any return exceeds 150 percent of

2l The Omi bus Budget Reconciliation Act of 1989 (OBRA
1989), sec. 7721(b), 103 Stat. 2106, 2399, repealed sec. 6621(c).
This repeal was effective for returns the due date for which
(determ ned without extensions) is after Dec. 31, 1989. See OBRA
1989 sec. 7721(c), 103 Stat. 2400, Pub. L. 101-239.
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the correct anmount of basis. Secs. 6621(c)(3)(A) (i), 6659(c). A
tax notivated transaction further includes “any sham or
fraudul ent transaction.” Sec. 6621(c)(3)(A)(v).
The section 6621(c) increased rate of interest does not
apply to deductions disallowed on separate and i ndependent
grounds which do not fall within the specified categories of tax-

noti vated transacti ons. McCrary v. Conmi ssioner, 92 T.C. 827,

858-859 (1989). However, an increased rate of interest wll
apply where a valuation overstatenent or other category of tax-
notivated transaction is an integral part of or is inseparable
fromthe ground found for disallowance of an item lromyv.

Conm ssi oner, 866 F.2d 545, 547-548 (2d Cr. 1989), vacating in

part T.C. Meno. 1988-211; McCrary v. Conm ssioner, supra at 859-

860.

C. The Tax Court’'s Jurisdiction

Congress enacted the partnership audit and litigation
procedures to provide a nmethod to uniformy adjust itens of
partnership incone, |oss, deduction, or credit that would affect
each partner. The statute makes a distinction between
partnership itens and nonpartnership itens. The tax treatnent of
partnership itens may only be determned in a partnership | eve
proceedi ng, while nonpartnership itens may only be determ ned at

the individual partner level. See sec. 6221; Affiliated Equinp.
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Leasing Il v. Comm ssioner, 97 T.C 575, 576 (1991); Maxwell v.

Conmi ssi oner, 87 T.C. 783, 787-788 (1986).

Section 62262 authorizes the judicial review of FPAAs and
provides in pertinent part:

SEC. 6226(f) SCOPE OF JUDI CI AL REVIEW-A court with
which a petition is filed in accordance with this
section shall have jurisdiction to determ ne al
partnership itens of the partnership for the
partnership taxable year to which the notice of fina
partnership adm nistrative adjustnent relates and the
proper allocation of such itens anong the partners.

[ Enphasi s added. ]

Section 6231(a) defines the term“partnership itenf as
fol |l ows:

(3) PARTNERSHI P | TEM - The term “partnership itent
means, wWith respect to a partnership, any itemrequired
to be taken into account for the partnership’ s taxable
year under any provision of subtitle A to the extent
regul ati ons prescribed by the Secretary provide that,
for purposes of this subtitle, such itemis nore
appropriately determ ned at the partnership | evel than
at the partner level. [Enphasis added.]

As defined, partnership itens can only be those itens

arising under subtitle A of the Internal Revenue Code. Section

22 The Taxpayer Relief Act of 1997 (Relief Act 1997), 111
Stat. 788, 1026, Pub. L. 105-34, sec. 1238(b)(1), amended sec.
6226(f) and expanded this Court’s jurisdiction in partnership
| evel proceedings to include the applicability of “any penalty,
addition to tax, or additional anmpbunt” related to the adjustnent
of a partnership item This anendnent to sec. 6226(f) is
effective only for partnership taxable years ending after Aug. 5,
1997, and does not apply to the years at issue in the instant
case. Relief Act 1997 sec. 1238(c), 111 Stat. 1027. Mbreover,
as noted supra note 21, sec. 6621(c) previously was repeal ed by
the OBRA 1989, effective for taxable years the due date of the
returns for which (determ ned w thout extensions) is after Dec.
31, 1989.
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6621(c), however, is within subtitle F, not subtitle A

Affiliated Equip. Leasing Il v. Conm ssioner, supra 577-578. I n

contrast to a partnership item an “affected itenf is “any item
to the extent such itemis affected by a partnership item” Sec.
6231(a)(5). Thus, section 6621(c) interest is an “affected
itent, because a taxpayer-partner’s liability for such interest
may require findings of fact peculiar to a particular partner.

Affiliated Equip. Leasing Il v. Conm ssioner, supra at 578;

N.C.F. Enerqy Partners v. Conmissioner, 89 T.C. 741, 744-746

(1987) (noting that section 6621(c)’s applicability also turns on
t he amount of a taxpayer’s underpaynent attributable to a tax-
notivated transaction). Affected itens of this type, because

t hey depend on partnership | evel determ nations, are by
definition not partnership itens and cannot be determned in a

partnership | evel proceeding. Affiliated Equip. Leasing Il V.

Conmi ssioner, supra at 578; N.C.F. Energy Partners v.

Commi ssi oner, supra at 743-745. Accordingly, the Tax Court | acks

jurisdiction in this partnership | evel proceeding to decide the
applicability of section 6621(c) interest.

To reflect our holdings with respect to Issues 1 through 3
and the concessions of the parties,

Appropriate orders and

decisions will be entered under

Rul e 155.
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APPENDI X

Partnership and Tax Matters Partner

River Cty Ranches #1 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #2 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #3 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #4 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #5 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #6 Ltd., Leon Shepard,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dal e,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches 1985-2, J. V., *
Jeffry Berganyer, Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dal e,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches 1985-2, J. V., *
Jeffry Berganyer, Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

River Cty Ranches 1985-2, J. V., *
Jeffry Berganyer, Tax Matters Partner



385-95

386- 95

14718-95

14719-95

14720- 95

14722-95

14724-95

21461- 95

5196- 96

5197-96

5198-96

5238-96

5239-96

5240- 96

5241-96
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River Cty Ranches #3, J.V., Mchael Dale,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dale,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

Ovi ne Cenetic Technol ogy 1990, J.V.,
Leon Shepard, Tax Matters Part ner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #6, J.V.,
Joseph Sotro, Sr., Tax Matters Part ner



9779-96

9780- 96

9781-96

14038- 96

21774-96

3304-97

3305-97

3306- 97

3311-97

3749-97

15747-98

15748-98

15749-98

15750-98

15751-98
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River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #6, J.V.,
Joseph Sotro, Sr., Tax Matters Part ner

River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner

Ovi ne Cenetic Technol ogy 1990, J.V.,
Leon Shepard, Tax Matters Part ner

River Cty Ranches #3, J.V., Mchael Dal e,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dal e,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner



15752-98

15753-98

15754-98

19106- 98

13250-99

13251-99

13256-99

13257-99

13258-99

13259-99

13260- 99

13261-99

13262-99

16557-99

16563-99
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River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #6, J.V.,
Joseph Sotro, Sr., Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

Ovi ne Cenetic Technol ogy 1990, J.V.,
Leon Shepard, Tax Matters Part ner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner

Ovi ne Cenetic Technol ogy 1990, J.V.,
Leon Shepard. Tax Matters Part ner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dale,
Tax Matters Partner

River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner

River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #6, J.V.,
Joseph Sotro, Sr., Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

River Cty Ranches #1, J.V., Stephen Hughes,
Tax Matters Partner

Ovine Cenetic Technol ogy Syndicate
1987-1, J.V., Linda Routzahn,
Tax Matters Partner
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16570-99

16572-99

16574-99

16578-99

16581-99

17125-99

*--Ri ver

operating in 1987.
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River Cty Ranches #5, J.V., Stephen Hughes,
Tax Matters Partner

River Cty Ranches #3, J.V., Mchael Dale,
Tax Matters Partner

River Cty Ranches #4, J.V., Leon Shepard,
Tax Matters Partner

River Cty Ranches #2, J.V., David Britton,
Tax Matters Partner

River Cty Ranches #7, J.V.,*
Jeffry Berganyer, Tax Matters Partner

River Cty Ranches #6, J.V.,
Joseph Sotro, Sr., Tax Matters Partner

Ovi ne Cenetic Technol ogy 1990, J.V.,
Leon Shepard, Tax Matters Partner

Cty Ranches 1985-2, J.V., was forned and began
In 1991, the partnership becane known as

River Cty Ranches #7, J.V.



