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GOEKE, Judge: This case was heard pursuant to the

provi sions of section 7463 in effect at the time the petition

Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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was filed. Pursuant to section 7463(b), the decision to be
entered i s not reviewabl e by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a $3,644 deficiency in petitioner’s
Federal incone tax for the taxable year 2004. The issues for
deci sion are whether, for 2004, petitioner is entitled to (1)
dependency exenptions for two of his fiance' s daughters; (2) head
of household filing status; and (3) an earned incone credit
(EIC.

Backgr ound

At the tinme he filed his petition, petitioner resided in the
Bronx, New York, with his fiance, Tawana N. Edwards-Jackson (M.
Jackson), and her four children froma previous marri age.
Petitioner and Ms. Jackson have never been married, and
petitioner had not, as of the date of trial, adopted any of Ms.
Jackson’s children

While living with Ms. Jackson in 2004, petitioner paid 50
percent of the rent for 5 nonths and 50 percent of the
babysitting costs for two of Ms. Jackson’s children for 5 nonths.
Petitioner also contributed noney for other |iving expenses, such
as food and cable bills, but did not keep records of these
paynments. In return for petitioner’s contributions, M. Jackson
agreed to rel ease her claimto dependency exenptions for two of

her children and allow petitioner to claimthe exenptions.
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On his 2004 Federal inconme tax return, petitioner listed M.
Jackson’ s apartnent as his residence, clainmed dependency
exenptions and the EIC for two of Ms. Jackson’s children, and
filed using head of household filing status. |In Septenber 2005,
respondent issued the notice of deficiency to petitioner with
respect to petitioner’s clained dependency exenptions, EIC, and
head of household filing status. Petitioner tinely petitioned
this Court for redeterm nation

Di scussi on

Dependency Exenpti on

Section 151 provides an exenption in conputing taxable
i ncone for each of a taxpayer’s dependents. To qualify as a
“dependent” under section 152, an individual nust receive over
one-half of his or her support fromthe taxpayer for the cal endar
year in which the applicable tax year begins. Sec. 152(a). It
is the taxpayer’s burden to establish that he or she furnished
over one-half of the support for the individual for whomthe
t axpayer clains the exenption during the taxable year. Fearing

v. Conmm ssioner, 315 F.2d 495, 496 (8th G r. 1963), affg. T.C

Meno. 1962-148; Rivers v. Conm ssioner, 33 T.C. 935 (1960). A

t axpayer claimng a deduction nust substantiate the claimby
mai nt ai ni ng records necessary to establish he or she is entitled
to the deduction. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax

Regs.
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Petitioner furnished only one-half of the rent and

babysitting costs for a total of 5 nonths of 2004 and cannot
substantiate any further contribution to the children’s support.
Accordingly, petitioner failed to carry his burden of proving
that he provided nore than one-half of the support for M.
Jackson’s children for 2004 and is thus ineligible to claim
dependency exenptions for them under section 151.

1. Head of Househol d Status

For a taxpayer to use head of household filing status,
section 2(b) requires himor her to maintain a hone as the
princi pal place of abode for his or her unmarried son, stepson,

daughter, or stepdaughter, or any other dependent for whomthe

taxpayer is entitled to a deduction under section 151. MVB.

Jackson’s children were not petitioner’s sons, stepsons,
daughters, or stepdaughters during the cal endar year 2004. Nor
were they petitioner’s dependents pursuant to section 151,
because petitioner did not furnish over one-half the cost of

mai nt ai ni ng the household during that tinme. Thus, petitioner is
not entitled to use head of household filing status for 2004.

[, Earned | nconme Credit

Section 32 allows an eligible individual to claiman EIC
agai nst his or her incone for the taxable year. The anount of
the credit is calculated as a percentage of the taxpayer’s earned

i ncome, adjusted each year for inflation. To be an “eligible
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i ndi vidual” under section 32, a taxpayer nust either: (1) Have a
qualifying child as defined in section 32(c)(3); or (2) have
attai ned age 25 but not attained age 65, not be clained as a
dependent by anot her taxpayer within the cal endar year, and
mai ntain his or her principal place of abode within the United
States for nore than one-half of the taxable year. Sec.
32(c) (D (A (i) and (ii).

Section 32(c)(3) defines “qualifying child” as, inter alia,
one who is below the age of 19, shares his or her principal place
of abode with the taxpayer for nore than one-half of the taxable
year, and satisfies the following relationship test:

(B) Relationship test.--

(1) I'n general.--An individual bears a
relationship to the taxpayer described in this
subparagraph if such individual is—

(I') a son, daughter, stepson, or
st epdaughter, or a descendant of any such
i ndi vi dual
(I'l) a brother, sister, stepbrother, or
stepsister, or a descendant of any such
i ndi vidual, who the taxpayer cares for

as the taxpayers own child, or

(I'11) an eligible foster child of the
t axpayer.

Petitioner’'s affiliation with Ms. Jackson’s children does not
satisfy the relationship test under section 32(c)(3)(B). Thus,
petitioner is not entitled to claiman EIC for having qualifying

children pursuant to section 32(c).
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Petitioner may, however, be eligible for an EICif he
attai ned age 25 but not attained age 65, is not clained as a
dependent by anot her taxpayer, and maintained his principal place
of abode within the United States for nore than one-half of the
t axabl e year 2004. Sec. 32(c)(1)(A)(ii).

For the taxable year 2004, individuals wthout a qualifying
child, whose earned i nconmre was bel ow $11, 490, were eligible for
the EIC. Rev. Proc. 2003-85, Sec. 3.06(1), 2003-2 C. B. 1184,
1187. Petitioner’s earned inconme for the taxable year 2004 was
$8,878. The instructions for the 2004 Form 1040, U.S. Individual
| ncome Tax Return, suggest that petitioner qualifies for a
portion of that year’s EIC as an individual w thout a qualifying
chi | d.

Accordi ngly, we sustain respondent’s determ nations with
respect to the dependency exenptions and the use of head of
househol d filing status. However, with regard to the EIC,
petitioner may be entitled to claima portion of the credit as an
i ndi vidual without a qualifying child, whose earned incone is
| ess than $11, 490.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




