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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Sone of the issues have been settled. The remaining issues
for decision are: \ether petitioners are entitled to item zed
and busi ness expense deductions that remain in dispute and
whet her petitioners are |liable for the accuracy-rel ated penalty.

This case centers on deductions for the 2005 tax year
claimed on Schedule A, Item zed Deductions, and Schedul e C,
Profit or Loss From Busi ness, that respondent disallowed. W
provide an initial factual introduction to sumrarize the events
| eading up to the commencenent of this case.

| nt r oducti on

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the attached exhibits, and the
stipulation of settled issues are incorporated herein by this
reference. Petitioners resided in Texas when they filed their
petition.

During 2005 petitioner Preston Reece (M. Reece) worked for
Anheuser - Busch brewery as a machinist, and petitioner Carolyn
Young- Reece (Ms. Reece) operated an unincorporated real estate
sal es business fromher home. M. Reece reported the incone and
expenses for her real estate business on a Schedule C, using the
cash nethod of accounting. M. Reece had a real estate broker’s

license for over 20 years preceding the date of trial; however
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she was not very active in the real estate business for the 5
years preceding the date of trial. In 2005 Ms. Reece spent
approximately two-thirds of her tine as a self-enployed real
estate broker selling three properties, which generated incone
from sal es conmi ssions of $8,802. M. Reece spent one-third of
her time as an enpl oyee of Norwood Managenent, Inc., where she
sol d hones.

Petitioners were nenbers of Jasper M ssionary Baptist Church
in New Waverly, Texas, during 2005. This is the church that M.
Reece has attended since he was a boy. Petitioners attended
services every other week and typically nmade contri butions by
pl aci ng an envel ope containing cash in the offering plate when it
was passed around. Petitioners deducted $4, 300 for cash
contributions given to their church.

Chri stopher Young is Ms. Reece’s son. Petitioners paid for
Chri stopher Young' s tuition at Houston Baptist University by
check in 2005. The check was in the amount of $2,352. 39.
Petitioners also clainmed charitable contributions deductions for
cl ot hes, books, furniture, kitchen appliances, and various other
itens donated to Purple Heart and to Sand Dollar in the amounts
of $2,500, and $2, 800, respectively, during 2005.

The Internal Revenue Service (IRS) audited petitioners’ 2005
income tax return. Petitioners failed to appear for the audit,

wher eupon the I RS disallowed all of petitioners’ Schedule C
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busi ness expense deductions and Schedule A item zed deducti ons,
made adj ustnents relating to the self-enploynent tax, and
determ ned an accuracy-related penalty. Respondent issued to
petitioners a notice of deficiency reflecting an increase in
Federal incone tax of $15,991, and an accuracy-rel ated penalty of
$3, 198 under section 6662(a). After the petition was filed an
Appeal s conference was schedul ed, but petitioners failed to
appear.

Di scussi on

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving his entitlenent to a

deduction. Rule 142(a)(1); INDOPCO, Inc. v. Comm ssioner, 503

US 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292 U S

435, 440 (1934). A taxpayer is required to naintain records
sufficient to establish the anount of his or her inconme and
deductions. Sec. 6001; sec. 1.6001-1(a), (e), Inconme Tax Regs.
Taxpayers may deduct only the business expenses that they can

substantiate. Ronnen v. Conm ssioner, 90 T.C. 74, 102 (1988).

Under section 7491(a), the burden may shift to the
Comm ssi oner regarding factual matters if the taxpayer produces
credi bl e evidence and neets the other requirenents of the
section. Petitioners did not argue for a burden shift and thus
did not fulfill the requirenents of section 7491(a); therefore,

the burden remains with them
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A taxpayer may deduct ordinary and necessary expenses that
he pays in connection with the operation of a trade or business.

Sec. 162(a); Boyd v. Comm ssioner, 122 T.C 305, 313 (2004). To

be “ordinary” the expense nust be of a comon or frequent

occurrence in the type of business involved. Deputy v. du Pont,

308 U. S. 488, 495 (1940). To be “necessary” an expense nust be
“appropriate and hel pful” to the taxpayer’s business. Wlch v.
Hel vering, 290 U. S. 111, 113 (1933). Additionally, the
expenditure nust be “directly connected with or pertaining to the
taxpayer’s trade or business”. Sec. 1.162-1(a), |ncone Tax Regs.
Section 262(a) disallows deductions for personal, living, or
fam |y expenses.

| f a taxpayer establishes that an expense is deductible but
is unable to substantiate the preci se anount, we may estimate the
anount, bearing heavily against the taxpayer whose inexactitude

is of his own maki ng. Cohan v. Comm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930). However, the taxpayer nust present
sufficient evidence for the Court to nake an estinate because
w t hout such a basis, any all owance woul d anount to ungui ded

| argesse. WIllians v. United States, 245 F. 2d 559, 560-561 (5th

Cir. 1957); Vanicek v. Conmm ssioner, 85 T.C 731, 742-743 (1985).
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|tem zed and Busi ness Expense Deducti ons

A. |ltem zed Deductions at |ssue--%$15,192

The tabl e bel ow shows the three item zed deducti ons that

remai n in dispute.

ltem zed Anpount Per Anpount Per Amount in
Deducti on Tax Return Exani nation Di sput e
Real property taxes $2, 892 - 0- $2, 892
Chari tabl e
contri butions:
Cash 7, 000 - 0- 7, 000
Noncash 5, 300 - 0- 5, 300

1. Real Property Taxes--%$2,892

Petitioners testified that they have owned their hone for
approxi mately 10 years, and they had their property tax statenent
at the time they prepared their return. Petitioners failed to
provide the RS with any docunentation that woul d substantiate
this deduction; however, at trial petitioners provided a 2007
property tax bill for an amount simlar to the amount cl ainmed for
2005. Al though petitioners did not have a 2005 property tax
bill, we believe they owned the property and paid real estate
taxes in 2005. Therefore, petitioners are entitled to a
deduction for real property taxes of $2,892.

2. Charitable Contributions—$12. 300

a. Cash—$7, 000

Petitioners testified that they have been parishioners at

Jasper M ssionary Baptist Church for a long tinme and that they
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attend services approximately every other week, contributing
approximately $300 in cash per visit. The letter from Jasper

M ssionary Baptist Church states that petitioners contributed
$4,300 to the church during the 2005 tax year. The letter is
cont enporaneous with the donation and was signed by the clerk of
the church. See sec. 170(f)(8). W find that the letter is
credi bl e evidence. Petitioners testified that the other $2,700
consists of a $2,352.39 paynent for college tuition at Houston
Baptist University for their son, m scellaneous gifts, and
donati ons of $347.61.

Assum ng that Houston Baptist University was a qualified
organi zati on as defined by section 170(c), in order for
petitioners to be entitled to a charitable contribution deduction
under section 170 for the paynent made to the university, they
must show the extent to which the tuition paynent exceeds the
mar ket value of their son’s education and that the excess paynent

was made with the intention of making a gift. See United States

v. Anerican Bar Endownent, 477 U.S. 105 (1986).

Petitioners have failed to establish that the anmount paid to
Houst on Bapti st University exceeded the market value of the
education received by their son so as to take on the dual
character of both a tuition paynment and a charitable
contribution. Additionally, even if we assune that the $2,352. 39

was a qualified tuition expense, it is not deductible by
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petitioners because petitioners did not claima dependency
exenption for their son on their return for the 2005 tax year.
See secs. 222(d)(1), 25A(f). Therefore, petitioners are not
entitled to a charitable contribution deduction for their son’s
tuition.

Petitioners have failed to substantiate the remaining
$347.61; however, they have adequately substantiated charitable
contributions to Jasper M ssionary Baptist Church in the anpunt
of $4,300. Accordingly, petitioners are entitled to a deduction
of $4,300 for cash charitable contributions.

b. Noncash--$5, 300

At trial, petitioners offered a handwitten |ist of numerous
itenms donated to charitabl e organizations, such as Purple Heart
and Sand Dollar. This list fails to provide the dollar anount
assigned to the various donated itens. M. Reece testified that
t he amount deducted on their inconme tax return was a nere
estimate. Further, petitioners did not provide any type of
recei pt given to themby the charitabl e organizations to evidence
their contributions. Accordingly, because petitioners have
failed to adequately substantiate their contributions,
respondent’s determnation is sustained and no deduction shall be

al | oned.
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B. Busi ness Expense Deductions at |ssue--$9,974.95

The tabl e bel ow shows the 10 busi ness expense deductions on

Schedule C that remain in dispute.

Busi ness Expense Amount Per Amount Per Amount in
Deducti on Tax Return Stipulation D spute

Adverti sing $2, 732 $950. 00 $1, 782. 00
Legal & professional 1, 488 1, 243. 05 244. 95
O fice expense 2,656 - 0- 2,656. 00
Repai rs & mai nt enance 811 - 0- 811. 00
Suppl i es 1,617 - 0- 1,617.00
Taxes and |icenses 625 511. 00 114. 00
Travel 408 - 0- 408. 00
Meal s and entertai nnment 259 - 0- 259. 00
Q her expenses- 1, 083 - 0- 1, 083. 00

pronot i on
O her expenses-M.S 1, 000 - 0- 1, 000. 00

1. Advertising, Legal and Professional, and Taxes and
Li censes--%$2, 140. 95

The parties stipulated that petitioners substanti ated
advertising, |legal and professional, and tax and |icense expenses
of $950, $1,243.05, and $511, respectively. Petitioners failed
to provide any docunentation that woul d substantiate any anount
in excess of the amobunts stipulated. On the basis of the record,
the Court is unable to nmake a reasoned estimate. Accordingly,
petitioners are not entitled to deductions in excess of the

anount s sti pul at ed.



2. Travel - -%$408

Ms. Reece produced docunentation at trial show ng that she
travel ed from Houston to OCakl and on August 4, 2005, and from
Cakl and back to Houston on August 7, 2005, at a total cost of
$377.30. She further testified that she traveled to San
Francisco, to neet with a client, at the client’s request, about
selling a property |ocated in Houston, and that she net with the
client every day for approximately 5 or 6 hours. M. Reece was
engaged by the custoner to list the property for sale, but never
did sell it. During her weekend trip to San Francisco, Ms. Reece
stayed with her niece. W find it inplausible that Ms. Reece
spent such a prol onged period of tine discussing the sale of a
single piece of property and believe that the trip was nade
primarily for personal reasons. See sec. 1.162-2, Incone Tax
Regs. Therefore, respondent’s determ nation is sustained.

3. Ofice Expense, Repairs and Mi ntenance, Supplies,

Meal s and Entertai nnent, O her Expenses-Pronotion
and O her Expenses- ML.S—- $7, 426

Petitioners have failed to provide any docunentation that
woul d substantiate these expenses or enable the Court to nake a
reasoned estimate. Accordingly, respondent’s determnation is
sustained as to these expense deducti ons.

1. Accuracy-Related Penalty

Taxpayers may be liable for a 20-percent penalty on the

portion of an underpaynent of tax attributable to negligence,
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di sregard of rules or regulations, or a substanti al
understatenent of income tax. Sec. 6662(a) and (b)(1) and (2).
Negligence is a failure to nake a reasonable attenpt to conply
with the provisions of the Code. The taxpayer is required to

prove he acted with due care. Sec. 6662(c); Collins v.

Comm ssi oner, 857 F.2d 1383, 1386 (9th Cr. 1988), affg. D ster

v. Comm ssioner, T.C Meno. 1987-217; sec. 1.6662-3(b)(1), Incone

Tax Regs.

The term “negligence” in section 6662(b)(1) includes any
failure to make a reasonable attenpt to conply with the Code.
Sec. 6662(c). Negligence has al so been defined as the failure to
exercise due care or the failure to do what a reasonabl e person

woul d do under the circunstances. See Allen v. Conm ssioner, 92

T.C. 1, 12 (1989), affd. 925 F.2d 348, 353 (9th Gir. 1991); Neely

v. Conm ssioner, 85 T.C. 934, 947 (1985). The term “di sregard”

i ncl udes any carel ess, reckless, or intentional disregard. Sec.
6662(c). Failure to keep adequate records nay be evi dence not
only of negligence, but also of intentional disregard of

regul ations. See sec. 1.6662-3(b)(1) and (2), Incone Tax Regs.;

see al so Benson v. Conmi ssioner, T.C. Menp. 2007-113.

Negl i gence penalties do not apply where the taxpayer shows
t hat he had reasonabl e cause and acted in good faith. Sec.
6664(c)(1). The determ nation depends on the facts and

ci rcunst ances of each case and includes the know edge and



- 12 -
experience of the taxpayer and the reliance on the advice of a
prof essional, such as an accountant. Sec. 1.6664-4(b)(1), Incone
Tax Regs. Most inportant in this determnation is the extent of
the taxpayer’'s effort to determine the proper tax liability. 1d.
Respondent has the burden of production under section
7491(c), with respect to the accuracy-rel ated penalty under
section 6662. To satisfy that burden, respondent nust produce
sufficient evidence showing that it is appropriate to inpose the

penalty. Higbee v. Conm ssioner, 116 T.C 438, 446 (2001).

Respondent has net his burden of production by establishing that
petitioners maintained their books and records in a negligent
manner. Petitioners have failed to denonstrate reasonabl e cause
for inadequate recordkeeping and their inability to substantiate
a good nunber of their deductions. Petitioners claimthat they
were unable to obtain many of their tax records because of
shortness of tinme and because of M. Reece’'s May 2006 hip
surgery. However, we note that on Novenber 20, 2007, petitioners
were served with a notice setting the case for trial at the
Houston trial session beginning April 14, 2008. W believe that
petitioners had anple time to obtain such records. These reasons

are not sufficient to establish reasonabl e cause for inadequate
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recordkeepi ng. W sustain respondent on the accuracy-rel ated

penalty. To reflect our disposition of the issues,

Deci sion will be entered

under Rul e 155.




