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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect at the time the petition was
filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.

! Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue. Al Rule references are to the Tax Court Rul es of
Practi ce and Procedure.



Respondent determ ned a deficiency of $10,824 in
petitioners' 2000 Federal inconme tax and the accuracy-rel ated
penal ty under section 6662(a) in the anmount of $2,254. The
i ssues for decision are: (1) Wiether petitioners are |liable for
the 10-percent additional tax under section 72(t) for early
distributions fromqualified retirenment plans, and (2) whether
petitioners are |liable for the section 6662(a) accuracy-rel ated
penalty. At the tinme the petition was filed, petitioners were
| egal residents of Dresden, Chio.?

The facts are not in dispute. Jerone P. Reinmann
(petitioner) is a netallurgical engineer and a "manager of
process inprovenent”. Petitioner explained this |latter category
as the review of reports fromother engineers. He described his
occupation as being in "materials science". Petitioner has a
bachel or of science degree in science and netall urgical
engi neering as a graduate of Wayne State University at Detroit,
M chigan. He received his degree in 1977, and his enpl oynent has
continuously been in that field of endeavor. |In his career,
petitioner has been enpl oyed by several enployers and has been a
participant in at |east four pension plans qualified under

section 401(a).

2 Rule 91(a) requires that the parties stipulate al
facts, all docunents and papers or contracts or aspects thereof,
and all evidence that should fairly not be in dispute.
Petitioners declined to agree to a witten stipulation of facts.
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During 1999, petitioner was term nated by his enpl oyer, and
he thereafter began a self-enployed consulting business in his
field of work. That endeavor was not successful and resulted in
petitioners' filing for bankruptcy. Because of their financial
needs, petitioner wthdrew $115, 142.97 during the year 2000 from
his qualified plans.

On their joint Federal inconme tax return for 2000,
petitioners reported as gross incone the $115,142.97 in
distributions fromtheir qualified plans. Petitioners included
with their 2000 tax return Form 5329, Additional Taxes
Attributable to IRAs, O her Qualified Retirenent Plans,

Annui ties, Mdified Endowrent Contracts, and MSAs, on which they
listed the $115,142.97 in retirenent plan distributions but

el ected on Form 5329 that the distributions were not subject to
the early withdrawal tax under section 72(t). On Part I, line 2
of the form "Early distributions not subject to additional tax",
petitioners entered exception nunber 11 as the appropriate
exception from page 2 of the instructions for the entire anount
of the distribution. The Form 5329 did not otherw se include any
statenent to describe the basis upon which petitioners clained
that the section 72(t) tax was not applicable. Respondent, in
the notice of deficiency, determ ned that the $115,142. 97 early

di stribution was subject to the additional tax under section



72(t) and determ ned a deficiency of $10,824 for that tax and the
negl i gence penalty under section 6662(a).°3

Section 72(t) provides for a 10-percent additional tax on
early distributions fromqualified retirenent plans. Paragraph
(1), which inposes the tax, provides in relevant part:

(1) Inposition of additional tax.--If any taxpayer
receives any anmount froma qualified retirenment plan (as
defined in section 4974(c)), the taxpayer’s tax under this
chapter for the taxable year in which such amount is
recei ved shall be increased by an amobunt equal to 10 percent
of the portion of such anmount which is includible in gross
i ncone.

The 10-percent additional tax, however, does not apply to certain
distributions. Section 72(t)(2) excepts distributions fromthe
additional tax if the distributions are made: (1) To an enpl oyee
age 59-1/2 or older; (2) to a beneficiary (or to the estate of

t he enpl oyee) on or after the death of the enployee; (3) on
account of the enployee's disability; (4) as part of a series of
substantially equal periodic paynents nmade for life; (5) to an

enpl oyee after separation fromservice after attainment of age

55; (6) as dividends paid with respect to corporate stock

8 The additional tax under sec. 72(t) is 10 percent of
the anount of the distribution. 1In this case, the distribution
was $115,142.97; therefore, 10 percent of that amount is
$11,514.30. The deficiency determined in the notice of
deficiency is $10,824. At trial, counsel for respondent agreed
that this was an incorrect conputation but declined to nove to
i ncrease the deficiency to $11, 514. 30.



described in section 404(k); (7) to an enpl oyee for nedical care;
or (8 to an alternate payee pursuant to a qualified donestic
rel ati ons order.

Petitioners contend they do not owe the section 72(t)
additional tax for three reasons:

(1) The distributions are not subject to the section 72(t)
addi tional tax because of their financial hardship;

(2) The Internal Revenue Service, even though notice was
served of petitioners' bankruptcy proceeding, failed to file a
proof of claimin the bankruptcy proceedi ng; therefore, the
addi tional tax was discharged; and

(3) Even if the additional tax was not discharged, follow ng
their discharge, the bankruptcy proceeding was reopened to
include in the bankruptcy estate a nonetary judgnment of $607, 500
that petitioner recovered against a forner enployer, which, if
collected, would pay off all creditors. Therefore, petitioners
contend, pending collection of this asset, respondent, as a
creditor, is stayed frominstituting collection action, including
the deficiency in this case.

Wth respect to petitioners' first contention, as noted
earlier, section 72(t)(2) excepts fromthe additional tax certain
categories of distributions. Petitioners agree that none of
t hese categories apply to their fact situation. Instead,

petitioners contend that, because of financial hardship, they are
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relieved of the section 72(t) additional tax and argue that the
availability of that relief is provided and all owed on Form 5329
and the specific instructions for that form |In particular,
petitioners point to the instructions for line 2 of Form 5329.
Those instructions, in addition to describing the exceptions that
are expressly provided in section 72(t)(2), also include another
category described as "other", which is explained as nunber 11 in
the instructions for Form5329. The "other" situations in which
the additional tax does not apply are described in the
instructions as: (1) Distributions that are incorrectly |abel ed
as an early distribution; (2) distributions froman enpl oyer plan
as to an enpl oyee's separation fromservice prior to March 1,
1986; (3) distributions that are dividends from stock descri bed
in section 404(k); and (4) distributions fromcertain annuity
contracts. It is very clear that the distributions to petitioner
inthis case do not fit under any of these categories. Financial
hardship is not described as an exenption fromthe tax on an
early distribution. Petitioners, however, argue on brief:
In fact, the Service has responded to the growing |ist of
exenptions identified under Form 5329. Form 5329
specifically lists eleven (11) such exenptions wth nunber
11 listed sinply as "other". Petitioner had duly asserted
hi s exenption as nunber 11 on the form submtted.
Certainly, the dire financial situation of being unenpl oyed
| eading the petitioners to file bankruptcy in this case can
be considered as great an econom c hardship as a m nima

standard conpared to the exanples |isted above. At the very
| east, the Service had the duty to respond to petitioner's



Form 5329 submi ssion and allow any differences of opinion to

be settled in a tinmely manner by a court of conpetent

jurisdiction.

Petitioners have selected this Court as the forumto decide
that question. This Court's conclusion is that financial
hardship is not a category or basis for an exception fromthe

section 72(t) additional tax on early retirement plan

di stri butions. Ml ner v. Commi ssioner, T.C Mno. 2004-111

Gal | agher v. Conmm ssioner, T.C Mno. 2001-34 (and cases cited).

Petitioners have sinply crafted an additional category of
exception that is clearly beyond the intent and neani ng of
section 72(t)(2) and the instructions petitioners relied on.
Their argunent fails.

Petitioners also contend that respondent is precluded from
maki ng an assessnent against themfor the section 72(t) penalty
because respondent never filed a proof of claimin their
bankruptcy proceeding. That argunment is also rejected because,
whet her or not a proof of claimwas filed, a discharge in
bankrupt cy does not discharge an individual debtor from an
obligation wwth respect to a return that was either not filed, or
a return that was due to be filed, less than 3 years before the
date of filing the bankruptcy petition. 1In this case,
petitioner's inconme tax return for the year 2000 was filed well

Wi thin the 3-year period prior to the filing of their bankruptcy
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petition. The tax, therefore, is not dischargeabl e under Federal
I aw.

Petitioners also contend that, after their bankruptcy
di scharge, the bankruptcy proceedi ng was reopened in order to
allow into the bankruptcy estate a nonetary judgnment of $607, 500
petitioners recovered agai nst a former enployer. Because of this
reopeni ng of the bankruptcy proceeding, petitioners contend that
a new "stay" canme into effect. The Court rejects that argunent
because no evi dence was presented to show that the stay was
reinstituted by the bankruptcy court. See Guerra v.

Comm ssioner, 110 T.C 271, 277-278 (1998). The reopening of the

bankruptcy proceeding is not a restoration of the stay agai nst
this Court.

The Court holds that petitioners are liable for the
addi tional tax under section 72(t). Respondent is sustained on
this issue.

The second issue is whether petitioners are |iable for the
accuracy-rel ated penalty under section 6662(a) for negligence or
di sregard of rules or regulations. Section 6662(a) provides
that, if it is applicable to any portion of an underpaynment in
taxes, there shall be added to the tax an anount equal to 20
percent of the portion of the underpaynent to which section 6662

applies. Section 6662(b)(1) provides that section 6662 shal



apply to any underpaynent attributable to negligence or disregard
of rules or regul ations.

Section 6662(c) provides that the term "negligence" includes
any failure to make a reasonable attenpt to conply with the
provi sions of the internal revenue |aws, and the term "di sregard"”
i ncl udes any carel ess, reckless, or intentional disregard of
rules or regulations. Negligence is the |lack of due care or
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. Neely v. Comm ssioner, 85 T.C.

934, 947 (1985). Under section 6664(c), no penalty shall be

i nposed under section 6662(a) with respect to any portion of an
underpaynent if it is shown that there was a reasonabl e cause for
such portion and that the taxpayer acted in good faith with
respect to such portion. The determ nation of whether a taxpayer
acted with reasonabl e cause and in good faith depends upon the
facts and circunstances of each particular case. Sec. 1.6664-
4(b) (1), Income Tax Regs. Relevant factors include the
taxpayer's efforts to assess his or her proper tax liability, the
know edge and experience of the taxpayer, and the taxpayer's
reliance on the advice of a professional, such as an accountant.

See Drummond v. Conmm ssioner, T.C Meno. 1997-71, affd. in part

and revd. in part w thout published opinion 155 F.3d 558 (4th
Cr. 1998). However, the nost inportant factor is the extent of

the taxpayer's effort to determ ne the taxpayer's proper tax
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l[Ttability. See sec. 1.6664-4(b)(1), Income Tax Regs. An honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge, and education of the taxpayer may

i ndi cat e reasonabl e cause and good faith. Reny v. Conm ssioner,

T.C. Meno. 1997-72.

Petitioners made an insufficient effort to determne their
proper tax liability for 2000. The instructions for the Form
5329 clearly did not provide for an exception fromthe section
72(t) additional tax on the distributions to petitioner.
Petitioners nerely crafted an additional exception to accommodate
their situation. There is no evidence in the record to show that
they solicited the assistance of a tax professional regarding
their liability for the section 72(t) additional tax on the
qualified plan distributions. The Court sustains respondent on
this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




