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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $14,339 for the taxable year 1999.

The issues for decision are: (1) Wether petitioner
received and failed to report ganbling incone in the anmount of
$50, 000 in taxable year 1999; and (2) in the event petitioner had
ganbling inconme in the anmount of $50, 000, whether petitioner had
ganbling |l osses in taxable year 1999 to offset any of this
i ncone.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Chicago, Illinois, on the date the petition was filed in this
case.

Petitioner tinely filed his Federal income tax return
el ectronically for the 1999 taxable year. On Form 1040, U. S.
| ndi vi dual | nconme Tax Return, for taxable year 1999, petitioner
reported $32,412 in wage inconme. Petitioner did not report any
ot her incone.

During tax year 1999, petitioner was enployed full tine as a
“delivery driver” by Coca-Cola. Petitioner ganbled at two
casi nos during taxable year 1999: the Gand Victoria Casino and

Hol | ywood Casi no-Aurora, Inc. (Hollywod Casino). During taxable
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year 1999, petitioner received ganbling w nnings of $50,000 from
a gane of bl ackjack he played at the Gand Victoria Casino.

Respondent received a Form W2G Certain Ganbling W nnings,
for taxable year 1999 from Grand Victoria Casino reporting
ganbling winnings paid to petitioner in the anount of $50, 000.
Fromthis Form W2G respondent determ ned that petitioner had
unreported i nconme of $50,000 for taxable year 1999. Accordingly,
respondent issued petitioner a notice of deficiency for taxable
year 1999, in which respondent determ ned that petitioner had
unreported i nconme of $50,000 and that he was liable for a tax
deficiency in the anount of $14, 339.

At trial, petitioner clainmed that he had docunents and ot her
evi dence to show that he suffered unreported ganbling | osses
equal to his ganbling w nnings. However, he did not possess this
evidence at the tinme of trial. The Court left the record open
and gave petitioner 30 days to present these docunents and ot her
support to respondent. Petitioner did not avail hinself of the
opportunity to submt this evidence, and on January 13, 2005, the
record in this case was cl osed.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). As one
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exception to this rule, section 7491(a) places upon the
Comm ssi oner the burden of proof with respect to any factual
issue relating to liability for tax if the taxpayer naintained
adequate records, satisfied the substantiation requirenents,
cooperated wth the Comm ssioner, and introduced during the Court
proceedi ng credi ble evidence with respect to the factual issue.
Al though neither party alleges the applicability of section
7491(a), we conclude that the burden of proof has not shifted to
respondent with respect to either the unreported incone or the
ganbling | oss deductions. Therefore, petitioner bears the burden
of showi ng that he correctly reported his gross incone for
t axabl e year 1999, and, in the event he had unreported ganbling
i nconme, petitioner bears the burden of showing that he is
entitled to ganbling | oss deductions to offset that incone.

1. Unreported | ncone

As stated previously, respondent determ ned that petitioner
failed to report ganbling income in tax year 1999 of $50, 000.
However, petitioner argues that the noneys won ganbling were not
i nconme to himbecause they were won at the blackjack table,! and
the “pit boss” of the Gand Victoria Casino said they were not

t axabl e.

Petitioner testified, at trial, that the Gand Victoria
Casino’'s “pit boss” told himthat w nnings received on a ganbling
tabl e were not gross inconme, but w nnings received from sl ot
machi ne ganbling were gross incone.
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Section 61(a) defines gross incone as “all income from
what ever source derived,” including ganbling, unless otherw se

provi ded. Md anahan v. United States, 292 F.2d 630, 631-632

(5th Gr. 1961). The Suprene Court has consistently given this
definition of gross incone a liberal construction “in recognition
of the intention of Congress to tax all gains except those

specifically exenpted.” Conmm ssioner v. d enshaw d ass Co., 348

U S 426, 430 (1955); see also Roener v. Comm ssioner, 716 F.2d

693, 696 (9th G r. 1983) (all realized accessions to wealth are
presuned taxabl e inconme, unless the taxpayer can denonstrate that
an acquisition is specifically exenpted fromtaxation), revg. 79
T.C. 398 (1982).

Petitioner stipulated and admtted at trial that during
t axabl e year 1999, he received ganbling w nnings of $50,000 at
the Grand Victoria Casino. Petitioner did not report the
af oresaid wi nnings on his 1999 Federal incone tax return.
Petitioner’s reliance on the advice of the Grand Victoria
Casino’'s pit boss is msplaced. This Court has repeatedly held
t hat ganbling winnings are includable in the taxpayer’s gross
income for the taxable year in which the w nnings were received.

See Petty v. Conmissioner, T.C Meno. 2004-144; see also Lutz v.

Conmi ssioner, T.C. Menp. 2002-89; Sadlier v. Conmm ssioner, T.C

Menmo. 1997-45. Therefore, respondent’s determ nation as to

petitioner’s unreported incone is sustained.



2. Ganbling Loss Deducti ons

In his petition to this Court, petitioner inplies that he
had ganbling | oss deductions that would of fset any ganbling
i ncone he received during taxable year 1999. Respondent contends
that petitioner has not substantiated any such deducti ons.
Deductions are a matter of |egislative grace and are al |l owed
only as specifically provided by statute, and petitioner bears
the burden of proving that he is entitled to the clai nmed

deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). This includes the burden of substantiation. Hradesky v.

Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. per curiam540 F.2d

821 (5th Gr. 1976).

Section 6001 and the regul ati ons pronul gated thereunder
requi re taxpayers to maintain records sufficient to permt
verification of incone and expenses. As a general rule, if the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
substanti ate adequately the precise anobunt of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the
anmount of the deducti bl e expense, bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the
expense is of his own naking, and all ow the deduction to that

extent. Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930).
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However, in order for the Court to estinmate the anmount of an
expense, the Court nust have sone basis upon which an estinate

may be made. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllians v. United States, 245 F. 2d 559, 560-

561 (5th Cr. 1957). Wth these well-established propositions in
m nd, we nust determ ne whether petitioner has satisfied his
burden of proving that he is entitled to the clained ganbling
| oss deductions nentioned above.

In order to establish entitlenment to a deduction for
wagering losses in this Court, the taxpayer mnmust prove the | osses

sustained during the taxable year. Mck v. Conm ssioner, 429

F.2d 182 (6th G r. 1970), affg. T.C Menp. 1969-26; Stein v.
Comm ssioner, 322 F.2d 78 (5th Cr. 1963), affg. T.C. Meno. 1962-

19. The taxpayer nust al so prove that the anmount of wagering

| osses clained as a deduction exceeds the anount of the

t axpayer’s gains fromwagering transactions. Sec. 165(d).
Implicitly, this requires the taxpayer to prove both the anount

of | osses and the anmpbunt of w nnings. Schooler v. Conm ssioner,

68 T.C. 867, 869 (1977); Donovan v. Conmm ssioner, T.C Meno.

1965- 247, affd. per curiam 359 F.2d 64 (1st Cir. 1966).
O herwi se, there would be no way of know ng whet her the sum of
the | osses deducted on the return is greater or |less than the

t axpayer’s wi nnings. Schooler v. Conm ssioner, supra at 869.
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Petitioner did not maintain a diary or any other

cont enpor aneous record reflecting either his winnings or his

| osses fromganbling during the 1999 taxable year. At trial,

petitioner did not testify to any specific ganbling | osses he

incurred during taxable year 1999. However, in an attenpt to

substantiate his ganbling | osses, petitioner offered into

evidence a letter from Hol |l ywood Casi no addressed to petitioner.

Such letter was received into evidence by the Court. The letter

from Hol | ywood Casino stated, in pertinent part:

We are in receipt of your request for your gam ng
hi story at Hol |l ywood Casino - Aurora, Inc. (“Hollywod”) for
t he cal endar year 1999.

Kindly note, that our systemrecords a total wn or
| oss ampbunt on slot gam ng activity during your trip(s)
based on information captured with the use of a pl ayer-
tracking card. Accordingly, slot play without the insertion
of your player-tracking card cannot be captured.

* * * * * * *

The records provided are based on “rating information”
and are not accounting records. Stated differently,
Hol | ywood either enploys raters, whose responsibility it is
to wal k the Casino floor and record the anpbunt placed into
play by a patron as well as the tine spent by such patron
pl aying a particul ar gane, or uses electronically-conputed
rating entries. Such information is then input into the
Hol | ywood’ s conput er system whi ch, by nmeans of certain
proprietary statistical anal yses which account for the type
of ganme, anount wagered, tinme of play, and statistical
advant age of the gane played, generates these rating
reports. Therefore, based on such anal yses and in order to
represent the sane as records of gamng wins or |osses, it
nmust be assuned that (i) the rating information placed into
the conmputer systemis accurate and (ii) except as otherw se
not ed, no other extraordi nary w nnings were held.
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Based on such anal yses and assunptions, the Hollywod’ s
conput er-generated records reflect that, after cal culating
your Coin-in, Coin-out, all Jackpots won and/or your rated

Tabl e play, for the cal endar year 1999, you experienced an

aggregat e $6,600.00 gaming loss. * * *

Further, petitioner offered into evidence, to substantiate
his ganbling | oss deductions, a conputer printout, which he
clains was issued by G and Victoria Casino, of nunerical
transacti ons which show val ues for “noney in”, “noney out”, and
“net proceeds”. Said conputer printout was received into
evi dence by the Court. Petitioner could not explain howthe
information on the conputer printout was conpiled or its specific
inplications. Also, the conputer printout did not contain
petitioner’s name; it did not contain the nane of any casino; and
petitioner did not substantiate that the conputer printout
di spl ayed transactions of his own personal account.

As previously stated, at trial, petitioner clainmed that he
had additional docunents and other evidence to support his
cl ai med ganbling | oss deductions. However, he did not possess
this evidence at the time of trial. The Court left the record
open and gave petitioner 30 days to present these docunents and
ot her support to respondent. Petitioner did not avail hinself of
the opportunity to submt this evidence, and on January 13, 2005,
the record in this case was cl osed.

We have taken into consideration petitioner’s testinony and

t he docunents offered into evidence by petitioner. Although the
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Court acknow edges that petitioner nost |ikely had sone ganbling
| osses during the year, we are unable to determne (either with
specificity or by estimation) the anpbunt of those |osses on the
basis of the record at hand. W conclude that petitioner has
failed to satisfy his burden of proof on this issue. See Mayer

v. Comm ssioner, T.C Meno. 2000-295, affd. 29 Fed. Appx. 706 (2d

Cr. 2002); see also Zielonka v. Comm ssioner, T.C Meno. 1997-

81. Therefore, we are unable to allow any deduction for ganbling
| osses.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




