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MVEMORANDUM OPI NI ON

HAI NES, Judge: This natter is before us on respondent’s
notion for sunmary judgnment pursuant to Rule 121.! The issue for

decision is whether there was an abuse of discretion in

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code of 1986, as anended.
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respondent’s determ nation that collection action could proceed
for Federal inconme tax liabilities for 1998.

Backgr ound

At the tinme his petition was filed, petitioner resided in
Ni ce, California.

On March 18, 1999, petitioner and his wife, Laura E
Rewerts, filed a joint Federal incone tax return for 1998 (1998
tax return), reporting a total incone of zero. Petitioner and
his wife attached to their 1998 tax return a 2-page letter that
asserted basic tax-protester argunents. They also attached Forns
W2, Wage and Tax Statenent, for 1998 that reported wages
petitioner received from Stergi on Construction and Lakeport
Uni fied School District of $30,032 and $733, respectively, and
wages petitioner’s wife received from Lakeport Unified School
District of $25,425.2 Petitioner and his wife clained the
Federal inconme tax shown as withheld on the W2s, totaling
$2,928, as a refund on the 1998 tax return.

On Septenber 3, 1999, respondent mailed petitioner and his
wife a letter requesting themto respond within 30 days to
proposed adjustnments to their 1998 tax return (30-day letter).
The 30-day letter proposed an additional $4,928 in taxes,

additions to tax, penalties, and estimated interest being

2 Anounts are rounded to the nearest doll ar.
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cl ai med by respondent. Petitioner responded to the 30-day letter
on Septenber 24, 1999, by a letter in which he stated:

| amrequesting an office audit/neeting at which tinme
you shoul d have avail abl e:

1. The “text of any witten determ nation and any
background fil e docunents relating to (the)
determ nation” that nmy “zero” return was not
correct as provided in 26 USC 6610.

2. Since Sections 6001 and 6011 (as referred to in
the Privacy Act Notice that is contained in the
1040 booklet) only direct me to conply with
Treasury regulations, | will expect you to have
the Treasury regul ation that inposes upon ne a
| egal obligation to treat seriously the “changes”
you have proposed in ny 1998 return.

3. The statute and inplenenting regulation that
al l oned you to “change” ny 1998 return, and

4. Your Del egation Order fromthe Secretary of
Treasury authorizing you to act in his behalf.

On Cctober 22, 1999, respondent nmailed to petitioner and his
wife a notice of deficiency for 1998, in which respondent
determ ned that petitioner and his wfe owed a deficiency of
$6, 724, a $759 accuracy-rel ated penalty under section 6662(a),
and a $191 addition to tax under section 6654(a) for failure to
pay estimated tax.

Petitioner and his wife did not file a petition with the
Court to redeterm ne the deficiency. Instead, petitioner mailed
a letter dated Cctober 29, 1999, to the Director of the Internal
Revenue Service Center in Fresno, California, stating that he

would not file a petition with the Court until the director
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established that respondent had the |legal authority to send the
notice of deficiency in the first place.

Respondent assessed the tax, addition to tax, penalty, and
interest on March 20, 2000, and issued a notice and demand for
bal ance due on the sane date.

On July 7, 2000, respondent nailed to petitioner and his
wife a Final Notice--Notice of Intent to Levy and Notice of Your
Right to a Hearing (Final Notice). On August 7, 2000, respondent
received frompetitioner a Form 12153, Request for Collection Due
Process Hearing, wth a 2-page tax-protester statenent attached.
Petitioner’s wife did not sign the Form 12153 and did not attend
t he subsequent section 6330 heari ng.

A recorded section 6330 hearing was held on QOctober 29,
2001, at the San Francisco Appeals Ofice. At the hearing,
petitioner asserted that no section in the Internal Revenue Code
required himto pay tax, that he had filed a zero return which
required a zero assessnent, that he had received no demand for
paynment of the tax, and that the notice of deficiency he had
received was invalid because it was not issued by sonmeone with
del egated authority. Petitioner also demanded a Form 23C for a
record of his assessnments and a copy of the del egation order
aut hori zing the issuance of the Final Notice. At the hearing,
petitioner received Form 4340, Certificate of Assessnents and

Paynents, but did not receive a copy of the del egation order.
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Petitioner was given the opportunity during the hearing to
present collection alternatives, but he refused.

In the January 8, 2002, Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 for 1998
(notice of determ nation) sent to petitioner, the Appeals officer
determ ned that “all of the |legal and procedural requirenents for
taking |l evy action have been net”, and collection could proceed.

On January 31, 2002, petitioner and his wife filed a
petition with the Court for judicial review of respondent’s
notice of determnation. The petition contained only tax-
protester argunments. On April 16, 2002, the Court granted
respondent’s notion to dismss for lack of jurisdiction as to
petitioner’s wi fe because she failed to sign the Form 12153 and
the notice of determnation only pertained to petitioner.

Sonetinme before February 3, 2003, petitioner submtted an
of fer in conprom se, which was rejected by respondent’s O fer in
Conprom se G oup.

On August 17, 2004, respondent filed a notion for summary
judgnent. By order dated August 18, 2004, petitioner was given
until Septenber 10, 2004, to file a response to the notion for
summary judgnent. To date, no response has been received by the

Court from petitioner.
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Di scussi on

A decision on a notion for summary judgnent nmay be rendered
if the pleadings and other materials in the record show t hat
there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). W have consi dered the pl eadi ngs
and other materials in the record and conclude that there is no
genui ne i ssue of any material fact and that a decision nmay be
rendered as a matter of |aw

Petitioner received a notice of deficiency but did not
petition the Court for a redeterm nation of the deficiency.
Petitioner clains that the person who sent the notice of
deficiency did not have del egated authority. W have held in
numer ous cases that an argunent such as petitioner’s is wthout

merit. See, e.g., Nestor v. Conm ssioner, 118 T.C 162, 165

(2002); lsrael v. Comm ssioner, T.C Menp. 2003-338; Bethea V.

Conmi ssioner, T.C. Menp. 2003-278; Fink v. Comm ssioner, T.C

Menpo. 2003-61; Koenig v. Commi ssioner, T.C Meno. 2003-40. \here

the underlying tax liability is not at issue, we review
respondent’s determination to proceed with collection for abuse

of discretion. Sego v. Conm ssioner, 114 T.C 604, 610 (2000).

Petitioner has presented only tax-protester argunments to

respondent and the Court. W have held in previous cases that
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petitioner’s argunents are without nmerit. See, e.g., Roberts v.

Conm ssioner, 118 T.C 365, 371 (2002); Nestor v. Conm Ssioner,

supra at 167 (as to the argunent that assessnents are inproper
because the tax return reported zero taxable incone); Davis V.

Commi ssioner, 115 T.C. 35, 41 (2000) (as to the argunent that a

Form 23C i s necessary and that a Form 4340 does not suffice to

verify respondent’s assessnents); Dashiell v. Conm ssioner, T.C

Meno. 2004-210 (as to petitioner’s claimthat no Internal Revenue
Code section makes himliable). W reject these boilerplate tax-
protester argunents as frivolous and wi thout nerit.

Petitioner was asked on several occasions in his section
6330 hearing whether he wi shed to propose any collection
alternatives. Petitioner refused the opportunity. Rather, in
the section 6330 hearing, petitioner continued to assert a
“hodgepodge of unsupported assertions, irrelevant platitudes, and
| egalistic gibberish” simlar to those previously rejected by the

Court. Crain v. Comm ssioner, 737 F.2d 1417, 1418 (5th Gr.

1984); Dunhamv. Comm ssioner, T.C Meno. 2003-260. Although

petitioner subsequently submtted an offer in conpronmse to

respondent, it was rejected by respondent’s O fer in Conprom se
G oup. Petitioner has not presented any evidence or persuasive
argunents to convince us that respondent abused his discretion.

As a result, we hold the issuance of the notice of determ nation
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was not an abuse of respondent’s discretion, and respondent may
proceed with collection.

Respondent, in his notion for summary judgnent, has not
asked the Court to inpose a penalty under section 6673(a) agai nst
petitioner. The Court, however, may sua sponte inpose a penalty.

Pierson v. Comm ssioner, 115 T.C 576, 580 (2000); Jensen v.

Conmi ssioner, T.C. Menp. 2004-120; Frey v. Commi ssioner, T.C

Meno. 2004- 87.

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever it appears to the Court the taxpayer’s
position in such a proceeding is frivolous or groundl ess. Sec.
6673(a)(1)(B). In the present case, there is no evidence that
petitioner has previously been a litigant in the Court.
Moreover, there is no evidence that a warning was given to
petitioner of the possible inposition of a penalty if he
continued maki ng his argunents. Therefore, we decline to inpose
a penalty under section 6673(a), but adnonish petitioner that if
he persists in pursuing frivolous argunents before the Court in
the future, we may not be so favorably inclined. See Sides v.

Conmi ssioner, T.C. Meno. 2004-141; Kaeckell v. Conm ssioner, T.C.

Meno. 2002-114.
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I n reaching our holding herein, we have considered all

argunents made, and, to the extent not nentioned above, we

conclude that they are irrelevant and w thout nerit.

An appropriate order and

decision will be entered.




