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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
incone tax of $3,778 for the taxable year 2002.
The issues for decision are: (1) Wiether petitioner is
entitled to dependency exenption deductions for her
grandchil dren, CME and CJE;! (2) whether petitioner is entitled
t o head- of - household filing status; (3) whether petitioner is
entitled to an earned inconme credit; and (4) whether petitioner
is entitled to child tax credits of $923 for taxable year 2002.
Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Newport News, Virginia, on the date the petition was filed in
this case.

Backgr ound

Both CME and CJE are petitioner’s grandchildren. Maria
Enbry (Ms. Enbry) is petitioner’s daughter and the nother of both
CVE, born in 1987, and CJE, born in 1994. M chael Enbry, Sr.

(M. Enbry) is the father of CJEE CWE s father was not
identified in the record. In addition to CJE, Ms. Enbry and M.
Enbry have three other children. M. Enbry and M. Enbry were

l egal ly separated in 2001 and remai ned | egal ly separated during

the 2002 tax year.

The Court uses only the mnor children's initials.



- 3 -

For the year in issue, petitioner earned $25,237 in taxable
wages. Petitioner resided, by herself, in a three-bedroom house
with an attached garage, which was converted into a fourth
bedroom and a bat hroom

Ms. Enbry lived in a three-bedroom house with her five
children. M. Enbry did not owmn a car. She was unenpl oyed, and
she received $900 per nmonth in child support fromM. Enbry. M.
Enbry’s children were covered by M. Enbry’s nedical insurance
program through the U S. Navy. M. Enbry paid $540 per nonth for
rent, during taxable year 2002, and received approxi mately $300
per nmonth in food stanp assistance, along with free school
| unches for sonme of her children, including CME and CIE.

In the year at issue, petitioner provided financial
assistance to Ms. Enbry and petitioner’s grandchildren.
Petitioner paid for the tel ephone service in Ms. Enbry’s house,
whi ch was registered in petitioner’s nane. At various tines
t hroughout 2002, petitioner bought clothing, shoes, and dinners
for all of her grandchildren. Further, petitioner paid for and
acconpani ed her grandchil dren when they traveled to Busch
Gardens. Petitioner provided rides to stores and to recreational
events because Ms. Enbry did not own a car. Periodically,
petitioner bought |aundry detergent, dishwashing |iquid,

t oot hpaste, paper towels, toilet paper, and many ot her househol d

necessities for Ms. Enbry and petitioner’s grandchildren. During
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t axabl e year 2002, petitioner opened guardi an savi hgs accounts
for CVE and CIE. As of Decenber 31, 2002, the bal ances of these
accounts were $722.40 and $206.23 for CVE and CJE, respectively.
Further, petitioner gives her grandchildren nonthly cash

al l omances. Petitioner not only provides Ms. Enbry and
petitioner’s grandchildren with nonetary and material itens but
al so provides “love, care, and understanding to help themlive a
normal and happy life with conplete confidence in thensel ves and
hi gh regard and respect for their well being.”

On March 2, 2003, petitioner went to the Internal Revenue
Service office in Hanpton, Virginia, to receive assistance in
prepari ng her 2002 Federal inconme tax return. |In fact,
petitioner’s return was prepared by an Internal Revenue Service
enpl oyee. Petitioner voluntarily signed the 2002 Federal incone
tax return and tinely filed said return on or about March 21,
2003.

On her return, petitioner clainmed CME and CJE as dependents
and clained the resulting dependency exenpti on deductions, as
well as child tax credits of $923 and an earned income credit.
Further, petitioner clained head-of-household filing status on
her 2002 Federal inconme tax return.

During the 2002 taxable year, although CVE and CJE often
visited petitioner’s home on weekends and hol i days, both CME and

CJE lived with Ms. Enbry in her hone.
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Respondent issued a notice of deficiency to petitioner in
whi ch respondent disall owed the dependency exenption deducti ons,
child tax credit, and earned incone credit, and changed
petitioner’s filing status to single.

On Novenber 24, 2004, respondent’s counsel sent petitioner a
| etter requesting that she provide respondent with information
rel evant to respondent’s determ nation wth respect to her
liabilities in this case. The information respondent requested
frompetitioner was as follows: (a) Any and all docunentation
substantiating that petitioner is entitled to head-of - househol d
filing status for 2002; particularly any information supporting
that a “qualifying person” lived wwth her in her home for nore
than half of the 2002 tax year; (b) any and all docunentation
substantiating that petitioner is entitled to either or both of
the two dependent exenption deductions clainmed on her 2002 tax
return, particularly any information supporting that she provided
nore than half of each clained dependent’s total support for the
2002 tax year; (c) any and all docunentation substantiating that
petitioner is entitled to claimthe earned incone credit as shown
on her 2002 tax return, particularly any information supporting
that a “qualifying child” or children lived with her in her hone
for nore than half of the 2002 tax year; (d) any and al
docunent ati on substantiating that petitioner is entitled to the

child tax credit for the 2002 tax year; (e) any and al
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docunent ati on substantiating that petitioner is entitled to the
additional child tax credit for the 2002 tax year; and (f) any
ot her additional docunentation that may be rel evant.

Petitioner did not respond to respondent’s counsel’s letter
and did not provide any additional information. However,
petitioner contends that docunentation already in the record of
this case substantiates her clains on her 2002 incone tax return.
The docunentation, to which petitioner refers, consists of: (1)
Notarized Certification fromher daughter, Ms. Enbry, that
petitioner is the only person entitled to claimCJE as a
dependent; (2) two pages of what appears to be a separation
agreenent between M. Enbry and Ms. Enbry; however, these pages
are not signed by Ms. Enbry; and (3) copies of Langly Federal
Credit Union statenents for the period October 1 through Decenber
31, 2002, establishing that she funded a guardi an account for
CJE.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)
provi des the general rule that “The burden of proof shall be upon
the petitioner”. In certain circunstances, however, if the
t axpayer introduces credi ble evidence wwth respect to any factual

i ssue relevant to ascertaining the proper tax liability, section
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7491 pl aces the burden of proof on the Comm ssioner. Sec.
7491(a)(1); Rule 142(a)(2). Credible evidence is “the quality of
evi dence which, after critical analysis, * * * [a] court would
find sufficient * * * to base a decision on the issue if no

contrary evidence were submtted.”? Baker v. Conm ssioner, 122

T.C. 143, 168 (2004); Hi gbee v. Comm ssioner, 116 T.C. 438, 442

(2001). Section 7491(a)(1) applies only if the taxpayer conplies
w th substantiation requirenents, nmaintains all required records,
and cooperates with the Comm ssioner for wtnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2). Although
neither party alleges the applicability of section 7491(a), we
concl ude that the burden of proof has not shifted to respondent
with respect to any of the issues in the case at bar because
petitioner has not conplied wth the requirenments to substantiate
the itens in dispute. Therefore, petitioner bears the burden of
showi ng that she is entitled to clai mdependency exenption
deductions for CVE and CJE, that she is entitled to head- of -
househol d filing status, that she is entitled to an earned i ncone
credit for taxable year 2002, and that she is entitled to claim

child tax credits for CVE and CJE for taxable year 2002.

2\ interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

A. Dependency Exenpti on Deducti ons

A taxpayer may be entitled to claimas a deduction an
exenption anmount for each of his or her dependents, over half of
whose support is provided by the taxpayer. Secs. 151(c) (1),
152(a). A dependent includes a grandchild. Sec. 152(a)(1).

As to the support test, a taxpayer generally nust provide
nore than one-half of a clainmed dependent’s support for the
cal endar year in which the taxable year of the taxpayer begins.
Sec. 152(a), (c). In order to satisfy this test, a taxpayer nust
establish the total support expended on behalf of the clained
dependents fromall sources for the year and denonstrate that she
provided nore than half of this anmount. See Archer v.

Comm ssioner, 73 T.C. 963, 967 (1980); Blanco v. Commi ssioner, 56

T.C. 512, 514-515 (1971).

In the present case, there is an absence of evidence
relating to the total anmount of support as well as petitioner’s
share of support. Wile the record is replete with evidence of
petitioner being a |oving and caring grandnother and her
pur chases of numerous househol d necessities, we cannot concl ude

on this record the anobunt of the total support for CME and CIJE
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nor the amount of support provided by petitioner. Therefore,
respondent is sustained on this issue.

2. Head of Househol d

Section 1(b) inposes an incone tax rate on individuals
filing as head of household. As relevant herein, section 2(b)
defines “head of househol d” as an unmarried individual who
mai ntai ns as her honme a household that for nore than one-half of
the taxabl e year constitutes the principal place of abode of a
person who is a dependent of the taxpayer, if the taxpayer is
entitled to a deduction for the taxable year for that dependent
under section 151.

The Court has sustained respondent’s determ nation
di sal l ow ng the cl ai ned dependency exenption deductions, and, as
a result, petitioner is not entitled to head-of-household filing
status for 2002. Further, the record shows that CME and CJE did
not live with petitioner for nore than one-half of the taxable
year 2002. Thus, respondent’s determ nation that petitioner is
not entitled to head-of-household filing status is sustai ned.

3. Earned | ncome Credit

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Section 32(c)(1)(A (i), in
pertinent part, defines an “eligible individual” as any
i ndi vidual who has a qualifying child for the taxable year. A

qualifying child is one who satisfies a relationship test, a
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residency test, and an age test. Sec. 32(c)(3). For the tax
year in issue, the residency test required a qualifying child to
have “the sanme principal place of abode as the taxpayer for nore
t han one-half of such taxable year”. Sec. 32(c)(3)(A)(ii). As
previously stated, the record shows that CME and CJE did not |ive
with petitioner for nore than one-half of the taxable year 2002.
W find that CME and CJE fail the residency test of section
32(c)(3)(A)(ii); therefore, we need not, and do not, decide
whet her they satisfy the relationship test or age test under
section 32(c)(3). Thus, respondent is sustained on this issue.

4. Child Tax Credits

Finally, we consider the child tax credits. A taxpayer may
be entitled to a credit against tax with respect to each
“qualifying child”. Sec. 24(a) The plain |anguage of section 24
established a three-pronged test to determ ne whether a taxpayer
has a qualifying child. |[If one of the qualifications is not net,
the clainmed child tax credit nust be disallowed. The first
el emrent of the three-pronged test requires that a taxpayer nust
have been all owed a deduction for that child under section 151.
Sec. 24(c)(1)(A).

As previously stated, the Court has sustained respondent’s
determ nation that petitioner is not entitled to dependency
exenption deductions for CVME and CJE. Thus, petitioner fails the

first prong of the test of section 24. The Court sustains
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respondent’s determi nation regarding the child tax credits under
section 24.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




