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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned the foll ow ng
deficiencies in and additions to petitioner’s Federal incone tax:

Additions to Tax

Year Defi ci ency Sec. 6651(a) (1) Sec. 6654(a)
1999 $9, 606. 50 $2, 690. 72 $333. 90
2000 8, 509. 00 3, 148. 33 457. 64

2001 8,794. 00 2,726. 14 348. 00
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All section references are to the applicable Internal Revenue
Code, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

After concessions,! the issues for decision are: (1)
Wet her petitioner is liable for the deficiencies determ ned by
respondent for 1999, 2000, and 2001 in excess of the amobunts he
conceded; (2) whether petitioner is liable for the addition to
tax pursuant to section 6651(a)(1l) for 1999, 2000, and 2001; (3)
whet her petitioner is liable for the addition to tax pursuant to
section 6654(a) for 2000 and 2001; and (4) whether to inpose a
penal ty pursuant to section 6673.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed his
petition, petitioner resided in Arlington, Texas.

| . Noti ces of Deficiency and Forns 1040

On January 14, 2004, respondent issued petitioner separate
notices of deficiency for 1999, 2000, and 2001. After receiving

the notices of deficiency for 1999, 2000, and 2001, on January

! Respondent concedes that (1) Texas community property
| aws are applicable to petitioner, (2) petitioner’s incone |isted
in the notice of deficiency nust be reduced in accordance with
Texas community property laws, (3) petitioner’'s filing status is
married filing separately, (4) no addition to tax pursuant to
sec. 6654(a) is due frompetitioner for 1999, and (5) petitioner
incurred net | osses on his stock transactions for 2000 and 2001.
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28, 2004, January 30, 2004, and January 30, 2004, respectively,
petitioner signed Fornms 1040, U.S. Individual Income Tax Return,
for 1999, 2000, and 2001. On February 8, 2004, the Internal
Revenue Service received petitioner’s Forns 1040 for 1999, 2000,
and 2001. The Forns 1040 for 1999, 2000, and 2001 |isted zeros
for, anong other things, the anount of petitioner’s incone,
adj usted gross incone, taxable incone, tax, total tax, and
paynents and the anount petitioner overpaid, wanted refunded, and
owed.
1. 1999

During 1999, petitioner worked for Allstate Insurance Co.
(AIC). AIC issued petitioner a Form W2, Wage and Tax Statenent,
for 1999 reflecting wages of $45,414.84 and Federal income tax
wi t hhol di ng of $2,512.77. During 1999, petitioner also worked
for Practice Practice, Inc. (PPl). PPl issued petitioner a Form
W2 for 1999 reflecting wages of $2,648 and Federal incone tax
wi t hhol di ng of $60.

In 1999, petitioner received a taxable distribution fromthe
Al C Savings and Profit Sharing Plan. Petitioner received a Form
1099-R, Distributions from Pensions, Annuities, Retirenment or
Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., fromAIC
for 1999 listing a gross distribution in the amount of $4,700, a
t axabl e distribution in the amount of $3,885, and Federal income

tax withholding in the anpbunt of $777.



During 2000, petitioner worked for AIC. AIC issued
petitioner a Form W2 for 2000 reflecting wages of $46, 754. 84 and
zero Federal income tax withheld. Petitioner received $13 of
interest in 2000. Arlington Federal Credit Union (AFCU issued
petitioner a Form 1099-1INT, Interest Inconme, for 2000 reflecting
this interest.

V. 2001

During 2001, petitioner worked for AIC. AIC issued
petitioner a Form W2 for 2001 reflecting wages of $46, 465 and
zero Federal inconme tax was withheld. Petitioner received a $4
ordinary dividend in 2001. Datek Online Holdings Corp. issued
petitioner a Form 1099-DIV, Dividends and D stribution, for 2001
reflecting this dividend. Petitioner received $11 of interest in
2001. AFCU issued petitioner a Form 1099-1NT for 2001 reflecting
this interest.

OPI NI ON

The Defi ci ency

As a general rule, the taxpayer bears the burden of proving
the Comm ssioner’s deficiency determ nations incorrect. Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933). Section

7491(a), however, provides that if a taxpayer introduces credible
evi dence and neets certain other prerequisites, the Comm ssioner

shal | bear the burden of proof with respect to factual issues
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relating to the liability of the taxpayer for a tax inposed under
subtitle A or B of the Code. Additionally, section 6201(d)
provides that if a taxpayer asserts a reasonable dispute with
respect to any itemof inconme reported on an information return
filed with the Secretary by a third party and the taxpayer has
fully cooperated with the Secretary, the Secretary shall have the
burden of produci ng reasonabl e and probative information
concerni ng such deficiency in addition to such information
return.

At trial, petitioner testified and stipul ated he received
t he wages, pension distribution, interest, and dividend set forth
in the notices of deficiency. Petitioner, however, disputed that
t he af orenmenti oned anbunts are incone. Accordingly, as
petitioner does not dispute the facts, failed to introduce
credi bl e evidence, and has not asserted a reasonabl e dispute
regarding the itens |isted on the information returns, sections

6201(d) and 7491(a) are inapplicable. Parker v. Conm ssioner,

117 F.3d 785, 786 (5th G r. 1997); Tanner v. Conmm ssioner, 117

T.C. 237, 241 (2001), affd. 65 Fed. Appx. 508 (5th Cr. 2003).
At trial and on brief, petitioner advanced shopworn
argunent s regardi ng why the wages, pension distribution,
interest, and dividend are not inconme. His argunents are
characteristic of tax-protester rhetoric that has been

universally rejected by this and other courts. See WIcox v.
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Conmm ssi oner, 848 F.2d 1007 (9th Cr. 1988), affg. T.C Meno.

1987-225; Carter v. Conm ssioner, 748 F.2d 1006, 1009 (9th Cr

1986). W shall not painstakingly address petitioner’s
assertions “with sonber reasoning and copious citation of
precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Comnmi ssioner, 737 F.2d 1417, 1417

(5th Cir. 1984).

Accordingly, with the exception of the anmobunts conceded by
respondent, we sustain respondent’s deficiency determ nations for
1999, 2000, and 2001.

I[1. Additions to Tax

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax. “The Conmm ssioner’s burden of
producti on under section 7491(c) is to produce evidence that it
is appropriate to inpose the relevant penalty, addition to tax,

or additional anmbunt”. Swain v. Connmi ssioner, 118 T.C. 358, 363

(2002); see also Hi gbee v. Conm ssioner, 116 T.C 438, 446

(2001). If a taxpayer files a petition alleging sone error in
the determnation of an addition to tax or penalty, the
taxpayer’s challenge will succeed unl ess the Conm ssi oner
produces evidence that the addition to tax or penalty is

appropriate. Swain v. Conm ssioner, supra at 363-365. The

Comm ssi oner, however, does not have the obligation to introduce
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evi dence regardi ng reasonabl e cause or substantial authority.

Hi gbee v. Commi ssioner, supra at 446-447.

A. Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failure to
file a return on the date prescribed (determned with regard to
any extension of time for filing), unless the taxpayer can
establish that such failure is due to reasonabl e cause and not
due to willful neglect.

Petitioner stipulated that he filed his Forns 1040 for 1999,
2000, and 2001 on February 8, 2004. Individuals are required to
file a Federal incone tax return on or before April 15, follow ng
the close of the cal endar year. Sec. 6072(a). Even assum ng
arguendo that the Forns 1040 are valid returns for purposes of
section 6651(a)(1l), see infra, petitioner’s Forns 1040 for 1999,
2000, and 2001 are late by nore than 3 years and 9 nonths, 2
years and 9 nonths, and 1 year and 9 nonths, respectively.

Accordi ngly, respondent has nmet his burden of production on this
I ssue.

Petitioner offered no credible evidence to show that the
failure to file on the date prescribed was due to reasonabl e
cause and not due to willful neglect. Accordingly, we sustain
respondent’s determ nations that petitioner is liable for the
additions to tax pursuant to section 6651(a)(1) for 1999, 2000,

and 2001.



B. Section 6654(a)

Section 6654(a) inposes an addition to tax “in the case of
any underpaynent of estimated tax by an individual”.

Petitioner had zero withholding for 2000 and 2001.
Petitioner’s Fornms 1040 for 1999, 2000, and 2001 were not signed
or filed prior to his receipt of the notices of deficiency for
1999, 2000, and 2001. Additionally, the Forns 1040 for 1999,
2000, and 2001 listed zeros for, anong other things, the anount
of incone, of adjusted gross incone, of taxable incone, of tax,
of total tax, of paynments, overpaid, petitioner wanted refunded,
and anount he owed. Accordingly, the Forns 1040 for 1999, 2000,
and 2001 are not considered valid returns for purposes of section

6654. Mendes v. Conmm ssioner, 121 T.C 308, 322-329 (2003);

Cabirac v. Comm ssioner, 120 T.C 163, 168-170 (2003); Beard v.

Comm ssioner, 82 T.C. 766, 777 (1984), affd. per curiam 793 F. 2d

139 (6th Cr. 1986). Accordingly, respondent net his burden of
pr oducti on.
Petitioner offered no credible evidence related to this

issue and failed to address it on brief. See Petzoldt v.

Commi ssioner, 92 T.C. 661, 683 (1989) (failure to address an

adjustnment in the notice of deficiency on brief constitutes

abandonnent of that issue); Mney v. Conm ssioner, 89 T.C 46, 48

(1987) (uncontested itens deened conceded). Accordingly, we

sustain respondent’s determ nations that petitioner is liable for
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the additions to tax pursuant to section 6654(a) for 2000 and
2001.

I11. Section 6673(a)(1)

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous positions in the
proceeding or instituted the proceedings primarily for delay. A
position maintained by the taxpayer is “frivolous” where it is
“contrary to established | aw and unsupported by a reasoned

col orabl e argunent for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986). |In Parker v.

Comm ssioner, 724 F.2d 469, 472 (5th CGr. 1984), affg. T.C. Meno.

1983-75, the U S. Court of Appeals for the Fifth Grcuit, the
court which is the likely venue for appeal, gave a “cautionary
note to those who would persistently raise argunents agai nst the
i nconme tax which have been put to rest for years. The full range
of sanctions in Rule 38 hereafter shall be sumobned in response
to atotally frivol ous appeal .”

Prior to trial, petitioner filed several docunents
containing frivol ous and groundl ess argunents with the Court.
The Court specifically warned petitioner that we may penalize
petitioner up to $25,000 pursuant to section 6673 for pursuing
argunents that the Court advised himhad been rejected as

frivolous by the Court, the U S. Court of Appeals for the Fifth
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Crcuit, and the Suprene Court of the United States. Despite
warni ng petitioner at least six tinmes at trial that his argunents
were frivol ous and groundl ess, petitioner persisted in nmaking
t hose argunents at trial and on brief.

We conclude that petitioner’s position was frivol ous and
groundl ess and that petitioner instituted and nai ntai ned these
proceedings primarily for delay. Accordingly, pursuant to
section 6673(a) we hold petitioner is liable for a $5, 000
penal ty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




