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UNI TED STATES TAX COURT
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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Alex B. Rhodes, Jr., is no stranger to our
Court. Respondent determ ned the foll ow ng deficiencies in and

additions to petitioner’s Federal incone tax:

! These cases were consolidated for trial, briefing, and
opi ni on.
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Additions to Tax Esti mat ed

Docket No. Year Deficiency? Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654
1582- 07 2004 $30, 319. 70 $6, 687. 61 $2, 080. 59 $860. 85
21381- 07 2005 25, 846. 00 5,522. 00 1, 227. 25 978. 75

1 The deficiencies for 2004 and 2005 include 10-percent additional tax

pursuant to sec. 72(t) of $543.70, and $336, respectively.

On February 19, 2008, petitioner provided respondent with signed,
conpleted Forns 1040, U.S. Individual Income Tax Return, for 2004
and 2005. On the basis of these returns the parties have
stipulated the follow ng deficiencies in and additions to
petitioner’s Federal incone tax, pending our decision on
petitioner’s argunent, as follows:

Additions to Tax

Docket No. Year Defi ci ency Sec. 6651(a) (1)
1582- 07 2004 $11, 633 $2, 759
21381- 07 2005 7,838 1,634

Addi tionally, respondent determ ned an addition to tax pursuant
to section 6654.°2

The issues for decision are: (1) Wether wages and a
distribution froma qualified retirenent plan constitute taxable
income, (2) whether petitioner is liable for additions to tax

pursuant to sections 6651(a)(1) and 6654,° and (3) whet her

2 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

3 Respondent concedes that petitioner is not liable for
additions to tax pursuant to section 6651(a)(2) for the years in
i ssue.
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petitioner is liable for a penalty pursuant to section
6673(a)(1).
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in Texas.

During the years at issue petitioner submtted to respondent
invalid “zero” returns. In 2004 petitioner received conpensation
reported on Fornms W2, Wage and Tax Statenent, of $119, 360 from
MBNA Technol ogy, Inc., and $1, 142 from Coca- Col a Enterpri ses,

Inc. In addition, petitioner received an early distribution from
a qualified retirenent plan of $5,437 from MBNA Corp

Attached to his Form 1040 petitioner submtted a letter
stating he had no income in 2004. The letter was filled with
protester argunents. The Internal Revenue Service rejected the
2004 return and assessed a $500 penalty pursuant to section
6702(a).

Aside from $597 withheld by MBNA Corp. froma qualified
retirement plan distribution, petitioner made no deposits towards
his Federal incone tax liability for 2004. |In 2005 petitioner
recei ved conpensation reported on Fornms W2 of $110,379 from MBNA
Technol ogy, Inc., and $853 from Coca-Col a Enterprises, Inc., and

an early distribution froma qualified retirenment plan of $3,358
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from Northern Trust Co. For 2005 petitioner failed to make
estimated tax paynments other than $920 wit hhel d by MBNA
Technol ogy, Inc., and $301 wi thheld by Northern Trust Co.

On February 19, 2008, petitioner provided respondent with
si gned, conpleted Forns 1040 for 2004 and 2005.

At trial the Court warned petitioner on nunerous occasions
that the argunments he was making were frivolous and it has
i nposed penalties under section 6673 agai nst taxpayers who raise
such argunents. Additionally, the Court rem nded petitioner that
it had already tw ce inposed penalties under section 6673 agai nst
himand that the U. S. Court of Appeals for the Fifth Crcuit, to
whi ch an appeal in this case would |ie, had al so sancti oned
petitioner. Despite the Court’s warnings, petitioner continued
to make the frivol ous and groundl ess argunents at trial.

OPI NI ON

| ncone Tax Defi ciencies

Throughout this case petitioner presented tax-protester
argunents to assert that he was not liable for Federal incone tax
deficiencies as determned in the notices of deficiency for the
years at issue, including: (1) He is not a taxpayer; (2)
respondent has no jurisdiction over him (3) his wages did not
constitute gross incone; and (4) respondent |acks authority to
assert incone tax deficiencies. Petitioner’s assertions have

been rejected by this Court and other courts, and “W perceive no
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need to refute these argunents with sonber reasoni ng and copi ous
citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Comm ssioner,

737 F.2d 1417, 1417 (5th Gr. 1984); see Stelly v. Conm ssioner,

761 F.2d 1113, 1115 (5th Cr. 1985) (“It is clear beyond
peradventure that the inconme tax on wages is constitutional”);

United States v. Ronero, 640 F.2d 1014, 1016 (9th G r. 1981)

(“conpensation for | abor or services, paid in the form of wages
or salary, has been universally held by the courts of this
republic to be incone, subject to the incone tax |laws currently

applicable”); Wtzel v. Conmm ssioner, T.C Meno. 2005-211

(rejecting as frivolous the argunent that the taxpayer was not a

t axpayer); Nunn v. Conm ssioner, T.C Meno. 2002-250 (rejecting

as without nmerit the argunent that the Comm ssioner had no
jurisdiction over the taxpayer or his docunents). The Court
rejects petitioner’s tax-protester argunents as frivol ous and
W thout nerit.

Section 61(a) defines gross incone for purposes of
cal cul ating taxable inconme as “all inconme from whatever source
derived”. Section 1 inposes a tax on individuals for taxable
incone received. The liability for the paynent of the incone tax

is on the individual earning the inconme. Lucas v. Earl, 281 U. S.

111, 114-115 (1930).
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Respondent determ ned that in the years at issue petitioner
received and failed to report gross incone in the form of wages
and distributions fromqualified retirenment plans. Respondent
al so determned that petitioner failed to file Federal incone tax
returns for the years at issue and nake estimated tax paynents,
ot her than the tax w thheld.

CGenerally, the taxpayer has the burden of proving the
Comm ssioner’s determ nations are in error. Rule 142(a); Wlch

v. Helvering, 290 U S. 111, 115 (1933). The U. S. Court of

Appeals for the Fifth Grcuit has held that in unreported incone
cases “The Conmi ssioner has no duty to investigate a third-party
paynment report that is not disputed by the taxpayer.” Parker v.

Conmm ssioner, 117 F. 3d 785, 787 (5th G r. 1997); see Andrews v.

Comm ssioner, T.C Menp. 1998-316. Cenerally, a third-party

paynment report is not in dispute unless the taxpayer files a Form
1040 or other sworn docunent denying receipt of unreported

i ncome. Par ker v. Commi ssioner, supra; Spurlock v. Conm ssioner,

T.C. Meno. 2003-248; Andrews v. Conmi Ssioner, supra.

Petitioner received fromthird-party payors: (1) In 2004
wage i nconme of $119,360 and $1, 142 from MBNA Technol ogy, Inc.,
and Coca-Col a Enterprises, Inc., respectively, and a taxable
di stribution of $5,437 from MBNA Corp; (2) in 2005 wage i ncone of
$110, 379 and $853 from MBNA Technol ogy, Inc., and Coca- Col a

Enterprises, Inc., respectively.



I[1. Additions to Tax

A. Burdens of Producti on and Proof

Respondent bears the burden of production with respect to
petitioner’s liability for the additions to tax. See sec.

7491(c); Hi gbee v. Conm ssioner, 116 T.C 438, 446 (2001).

To nmeet his burden of production, respondent nust cone forward
with sufficient evidence indicating it is appropriate to inpose

the additions to tax. See Hi gbee v. Conmni ssioner, supra at 446.

Once respondent neets his burden of production, petitioner nust
cone forward wth evidence sufficient to persuade the Court that
respondent’s determnations are incorrect. See id. at 447.

B. Section 6651(a)(1)

Respondent determ ned that petitioner is liable for
additions to tax under section 6651(a)(1) for the years at issue.
Section 6651(a)(1l) inposes an addition to tax for failure to file
a return on the date prescribed (determned with regard to any
extension of time for filing), unless the taxpayer can establish
that such failure is due to reasonable cause and not wllfu
neglect. Petitioner stipulated that he failed to file Federal
income tax returns for the years at issue. The Court finds
respondent has nmet his burden of production with regard to the
additions to tax under section 6651(a)(1l). Petitioner has
presented no evidence indicating his failure to file was due to

reasonabl e cause or that respondent’s determ nation is otherw se
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incorrect. Accordingly, the Court finds petitioner is |liable for
additions to tax under section 6651(a)(1) for the years at issue.

C. Section 6654(a)

Respondent determ ned that petitioner is liable for
additions to tax under section 6654(a) for failure to make
estimated tax paynents for the years at issue. A taxpayer has an
obligation to pay estimated tax for a particular year only if he
has a “required annual paynent” for that year. Sec. 6654(d). A
requi red annual paynent generally is equal to the lesser of (1)
90 percent of the tax shown on the individual’s return for that
year (or, if no returnis filed, 90 percent of his or her tax for
such year), or (2) if the individual filed a return for the
i mredi ately precedi ng taxable year, 100 percent of the tax shown

on that return. Sec. 6654(d)(1)(B); Weeler v. Conm ssioner, 127

T.C. 200, 210-211 (2006), affd. 521 F.3d 1289 (10th G r. 2008);

Heers v. Commi ssioner, T.C. Meno. 2007-10.

Respondent i ntroduced evi dence to prove petitioner was
required to file Federal incone tax returns for the years at
issue. Petitioner failed to file returns for the years at issue,
and petitioner failed to nake any estimated tax paynents for the
years at issue, other than the amounts withheld. Petitioner has
also failed to file Federal incone tax returns since at |east

1997. See Rhodes v. Conmi ssioner, T.C. Menp. 2007-206; Rhodes v.

Comm ssioner, T.C Meno. 2003-133, affd. 152 Fed. Appx. 340 (5th
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Cr. 2005). Thus, the Court finds that respondent has net

hi s burden of production with regard to the additions to tax
under section 6654(a). Petitioner offered no evidence to refute
respondent’ s evidence or to establish a defense to respondent’s
determ nation that petitioner is liable for the section 6654
additions to tax. Therefore, the Court finds petitioner is
liable for additions to tax under section 6654 for the years at

i ssue.

[, Penalty Under Section 6673(a)(1)

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever the taxpayer’s position is frivol ous or
groundl ess or the taxpayer has instituted or pursued the
proceeding primarily for delay. Respondent has not asked the
Court to inpose a penalty under section 6673(a) against
petitioner. However, the Court may, sua sponte, inpose this

penalty. Pierson v. Conmm ssioner, 115 T.C. 576, 580 (2000);

see Rewerts v. Conm ssioner, T.C. Mnop. 2004-248.

I n Rhodes v. Comm ssioner, T.C. Menp. 2007-206, and Rhodes

v. Comm ssioner, T.C Meno. 2003-133, the Court inposed penalties

of $15,000 and $2, 000, respectively, on petitioner pursuant to
section 6673(a)(1l) because petitioner advanced frivol ous
argunents. Additionally, the US. Court of Appeals for the Fifth

Circuit inposed sanctions of $6,000 on petitioner for bringing a
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frivol ous appeal. Rhodes v. Conm ssioner, 152 Fed. Appx. at

342-343. At trial in the instant case, the Court warned
petitioner on several occasions that it would inpose a penalty
under section 6673(a)(1l) if he continued to advance frivol ous
argunents. Despite the warnings of the Court, petitioner
continued to assert groundl ess argunents. W conclude that in
bot h dockets petitioner’s position was frivol ous and groundl ess
and that petitioner instituted and mai ntai ned these proceedi ngs
primarily for delay. Accordingly, pursuant to section
6673(a)(1), we hold petitioner is liable for a $15,000 penalty in
docket No. 1582-07 and a $10,000 penalty in docket No. 21381-07.

I n reaching our holdings, we have considered all argunents
made, and, to the extent not nentioned, we conclude that they are
nmoot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.




