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GALE, Judge: This case was heard pursuant to the provisions
of section 7463 providing for small tax case proceedings. The
decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority.

1 Unl ess otherwi se noted, section references are to the
| nt ernal Revenue Code of 1986, as anended.
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Petitioners filed a tinely petition for review under section
6330(d) (1) (A) of respondent's determ nation to proceed with
collection of their 1993 and 1997 Federal incone tax liabilities
by nmeans of a lien.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioners were nmarried
and resided in Baton Rouge, Louisiana, when they filed their
petition.

Petitioners tinely filed a joint Federal income tax return
for 1991. On April 13, 1992, respondent assessed the $8, 943 t ax
reported as due, and, as petitioners had w thhol ding and excess
FICA credits totaling $10,090. 60, an overpaynent of $1, 147.60
resulted. The overpaynent was initially applied to tax
liabilities for 1986 and 1987, but a substantial portion of this
application was subsequently reversed, and nost of the
overpaynent for 1991, plus interest, was refunded to petitioners
on July 19, 1993.

The Form 4340, Certificate of Assessnents, Paynents, and
QO her Specified Matters, for petitioners' 1991 taxable year
records that the period of limtations on assessnment was extended

to Septenber 12, 1995, on July 17, 1995. According to the Form
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4340, respondent made a "quick assessnment"? on August 28, 1995,
of $4,941 in tax and an interest assessnent of $1,096.13 with
respect to petitioners' 1991 taxable year (1991 quick
assessnent).?

Petitioners did not tinely file a joint return for 1992.
Respondent prepared a substitute for return and on Septenber 25,
1995, assessed inconme tax of $11,913, interest of $2,363.09, and
alate filing addition to tax of $2,183.

Petitioners did not tinely file a joint return for 1993.
Respondent prepared a substitute for return and on March 4, 1996,
assessed incone tax of $7,652, additions to tax for late filing
and failure to pay estimated tax, and interest. The parties have
stipul ated that respondent issued a notice of deficiency for
1993; petitioners thereafter submtted a 1993 joint Federal
income tax return on April 17, 1996, which respondent treated as
an anended return. The anended return reported incone,
wi thhol ding credits, and tax due in larger anounts than had been

initially assessed. Respondent therefore on August 12, 1996,

2 A "quick assessnent” is an internal admnistrative term
t he Comm ssioner uses to denote assessnents made in delineated
ci rcunst ances, including where the period of limtations on
assessment wll expire within 60 days. See generally Dallin v.
United States 62 Fed. O . 589, 599, 601-602 (2004); Koss v.
United States, 81 AFTR 2d 98-2049, 98-1 USTC par. 50,428 (E. D
Pa. 1998); 1 Audit, Internal Revenue Manual (CCH), sec. 4.4.25 at
8477.

3 The Form 4340 for 1991 further records assessnents in 1998
and 1999 totaling $1,217. 36.
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made an additional tax assessnment of $6,500 (bringing the total
assessment to the $14, 152 petitioners reported as due on the
anmended return) and all owed an additional wthholding credit to
conformthose credits to the anount petitioners reported.
Petitioners did not pay the entire tax reported as due on the
anended return, and there was an outstanding liability for 1993
after respondent made the assessnents just described.?

In 1998, petitioners entered into an installnment agreenent
with respondent to satisfy their 1993 tax liability (1993
install ment agreenent). Petitioners nade periodic paynents
totaling $2,617 pursuant to the 1993 install nment agreenment from
July 1998 to April 1999. However, respondent applied $2,219.76
of these paynents to the 1991 qui ck assessnent and the $397. 24
bal ance to a 1992 assessnent.

Petitioners received an extension to June 15, 1995, for
filing their return for 1994 and on June 20, 1995, filed a joint
Federal incone tax return for 1994 reporting a tax due of $4, 114.
After withholding credits of $3,923, petitioners had a bal ance
due of $191. They submitted a paynent of $195.84 on August 21,

1995, which satisfied all outstandi ng assessnents for 1994.

4 Respondent al so abated the addition to tax for failure to
pay estimated tax and partially abated the late filing addition
to tax and interest to bring the assessnents into conformty with
the anounts petitioners reported on the anended return.



- 5 -

Petitioners tinely filed a joint Federal inconme tax return
for 1995 reporting a tax due of $1,586. Because petitioners had
a withholding credit of $3,435, an overpaynent of $1, 849
resul ted, which respondent applied to the 1991 qui ck assessnent.

On Cct ober 28, 1996, respondent collected and applied a | evy
of $387.49 to the 1991 quick assessnent.

Petitioners tinely filed a joint Federal inconme tax return
for 1996 reporting tax due of $418. Because petitioners had
wi t hhol di ng and earned income credits totaling $2,247.58, an
over paynment of $1,829.58 resulted, which respondent applied to
the 1991 qui ck assessnent.

On January 21, 1997, respondent collected and applied a | evy
of $120.43 to the 1991 quick assessnent.

Petitioners tinely filed a joint Federal inconme tax return
for 1997 reporting tax due of $6,887. As petitioners
wi t hhol di ng and excess FICA credits totaled only $2,696. 69,
respondent assessed the reported tax as well as a failure to pay
addition to tax of $31.57 and interest of $43.38. On July 13,
1998, respondent abated $1,033 of the previously assessed tax.

On Septenber 8, 2000, respondent sent petitioners a Letter
3172, Notice of Federal Tax Lien Filing and Your Right to a
Hearing Under |.R C. 6320, indicating incone tax owed of
$3,337.24 and $3,232.26 for the 1993 and 1997 taxabl e years,

respectively. Petitioners subsequently submtted a Form 12153,
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Request for a Collection Due Process Hearing, requesting a
hearing for taxable years 1991, 1992, 1993, 1994, and 1997, that
respondent deened tinely. On Decenber 5, 2001, a hearing with an
Appeal s of ficer of respondent was conducted by tel ephone.
Petitioner Sinmon R chard brought to the Appeals officer's
attention his claimthat the paynents he made pursuant to the
1993 install nent agreenent had been inproperly applied to a
purported liability for 1991. M. R chard further advised the
Appeal s officer of his contention that the 1991 liability, to
whi ch the 1993 install nent agreenent paynents were applied, had
been assessed beyond the 3-year period of l[imtations on
assessnment. | n her subsequent determ nation, the Appeals officer
concl uded that the Appeals Ofice |acked jurisdiction over
petitioners' 1991 taxable year and that petitioners' foregoing
contentions could therefore not be considered as part of the
heari ng.

On Cctober 23, 2002, a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 was mailed to
petitioners in which the Appeals officer determ ned that al
requi renents of any applicable |aw or adm nistrative procedure

had been net and that the lien was appropriate to coll ect
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outstanding liabilities for 1993 and 1997. Petitioners tinely
filed a petition seeking review of the determ nation.?®

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of any person who fails to
pay a tax after demand. Such a lien arises when an assessnent is
made and generally becones effective against third parties upon
the filing of notice thereof by the Secretary. Secs. 6322 and
6323. Section 6320 provides that the Secretary shall furnish the
person described in section 6321 (taxpayer) with witten notice
of the filing of a lien under section 6323 not nore than 5
busi ness days after the day of filing the notice. Section 6320
further provides that the taxpayer nay request adm nistrative
review of the matter (in the formof an Appeals Ofice hearing)
wi thin 30 days beginning on the day after the 5-day period. Sec.
6320(a)(3)(B), (b)(1). Section 6320(c) provides that the Appeals
O fice hearing shall be conducted consistent with the procedures
set forth in subsections (c), (d), and (e) of section 6330.

Section 6330(c) (1) provides that the Appeals officer shal

verify that the requirenents of any applicable | aw or

> The petition sought review of taxable years 1991, 1992,
1993, and 1997 (but not 1994). On July 2, 2003, we granted
respondent’'s notion to dismss for lack of jurisdiction with
respect to taxable years 1991 and 1992, as no notice of
determ nation to proceed with a collection action had been issued
with respect to those peri ods.
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adm ni strative procedure have been net. Section 6330(c)(2)(A
provi des that the taxpayer may raise "any relevant issue related
to the unpaid tax" including spousal defenses, challenges to the
appropri ateness of collection actions, and alternatives to
collection. The taxpayer may al so raise challenges to the
exi stence or anount of the underlying tax liability if he did not
receive a statutory notice of deficiency with respect to the
underlying tax liability or did not otherw se have an opportunity
to dispute that liability. Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed wth collection and shal
take into account (1) the verification that the requirenents of
any applicable law or adm nistrative procedure have been net,

(i1) the relevant issues raised by the taxpayer, (iii) challenges
to the underlying tax liability by the taxpayer, where permtted,
and (iv) whether any proposed collection action bal ances the need
for the efficient collection of taxes wwth the legitimte concern
of the taxpayer that the collection action be no nore intrusive

t han necessary. Sec. 6330(c)(3).

We have jurisdiction to review the Appeals officer's
determ nati on where we have jurisdiction over the type of tax

involved in the case. Sec. 6330(d)(1)(A); see lannone v.

Commi ssioner, 122 T.C. 287, 290 (2004). Cenerally, we may

consider only those issues that the taxpayer raised during the
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section 6330 hearing. See sec. 301.6330-1(f)(2), QA-F5, Proced.

& Adm n. Regs.; see also Magana v. Conmm ssioner, 118 T.C. 488,

493 (2002). \Where the underlying tax liability is properly at
i ssue, we review the determ nation de novo. E.g., Goza v.

Comm ssioner, 114 T.C 176, 181-182 (2000). \Where the underlying

tax liability is not at issue, we review the determ nation for
abuse of discretion. 1d. at 182. \Wether an abuse of discretion
has occurred depends upon whether the exercise of discretionis

wi t hout sound basis in fact or law. See Ansl ey- Sheppar d- Bur gess

Co. v. Conmm ssioner, 104 T.C 367, 371 (1995).

Petitioners do not appear to dispute the underlying tax
liabilities for 1993 and 1997 as originally assessed by
respondent. In any event, the assessnents for those years match
the anounts petitioners reported as due on their returns, and
petitioners have offered no basis for a conclusion that the

assessnents are in error. See Montgonery v. Conmi ssioner, 122

T.C. 1 (2004). Instead, petitioners contend that the taxes due
for 1993 and 1997 have been paid.*®

More specifically, petitioners contend that the $3, 337.24
l[tability that respondent asserts exists for 1993 has been paid

because $2,617 in paynments they made pursuant to the 1993

6 Petitioners' claimthat the 1993 and 1997 taxes have been
paid is the only relevant issue that they raised at the hearing
or herein; they have not raised any spousal defenses or offered
any collection alternatives. See sec. 6330(c)(2)(A).
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i nstall ment agreenent were instead applied by respondent to a
1991 liability which was itself invalidly assessed after
expiration of the period of limtations on assessnent for 1991.
Mor eover, petitioners contend, overpaynent credits fromtheir
1995 and 1996 taxable years of $1,849 and $1, 829. 58,
respectively, as well as levies in 1996 and 1997, were |ikew se
appl i ed by respondent against the invalidly assessed liability
for 1991, and those credits and | evies should have been avail abl e
to satisfy the 1993 liability that respondent now asserts.

Qur review of the record in this case, including the Fornms
4340 covering petitioners' 1991 through 1997 taxabl e years,
persuades us that petitioners are correct in asserting that
respondent inproperly applied their 1993 install ment agreenent
paynments against a 1991 liability (and, to a small extent, a 1992
l[iability). The parties have stipulated that petitioners had an
instal |l nent agreenent to pay their 1993 inconme tax liability and
that petitioners nade sonme paynents thereunder (although neither
party produced a copy of the agreenent). The Form 4340 for 1993
does not record any paynents' having been credited agai nst that
year's liability, however. M. R chard s uncontradicted
testimony was that the 1993 install nent agreenent was entered
into in 1998. The Form 4340 for 1991 records a paynent credited

against that year's liability of $337 on July 19, 1998, foll owed
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by the crediting of 6 paynents of $380 each at roughly nonthly
intervals from August 21, 1998, through April 11, 1999.°

Respondent argues on brief that petitioners have not "shown
that any paynments designated for 1993 * * * were applied to
anot her year".® W disagree. W are persuaded on the basis of
the foregoing evidence that petitioners nmade paynments pursuant to
the 1993 instal l nent agreenent that respondent credited agai nst
their 1991 and 1992 liabilities. The paynents that respondent
has stipul ated petitioners made under the 1993 install nent
agreenent are otherw se unaccounted for in the Forns 4340 in the
record covering petitioners' taxable years 1991 through 2000.

To the extent respondent may be suggesting that the paynents
made pursuant to the 1993 install ment agreenent were
undesi gnated, or that respondent was otherwi se free to apply them
to petitioners' 1991 or 1992 liabilities, we also disagree.
Instal | ment agreenents are devices for the collection of the

l[tability to which they relate. Section 6159(a) authorizes the

" A portion ($17.24) of the penultimte paynment (Mar. 8,
1999) and all ($380) of the last payment (Apr. 11, 1999) were
treated by respondent as overpaynents for 1991 and were
transferred to and credited against petitioners' 1992 liability.

8 Respondent al so argues that petitioners nmay not contest
the application of the 1993 install nent agreenment paynents to
1991 because the issue was not raised in their petition or pre-
trial menorandum However, the notice of determ nation indicates
that petitioners raised this issue at the Appeal s heari ng.
| ssues raised at the Appeal s hearing or otherw se brought to the
attention of the Appeals Ofice are within our jurisdiction for
review. Magana v. Conmm ssioner, 118 T.C. 488, 493 (2002).
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Secretary to enter into installment agreenments with any taxpayer
"to satisfy liability for paynment of any tax in install nment
paynments if the Secretary determ nes that such agreenent w ||

facilitate collection of such liability." (Enphasis added.)

Simlarly, the regul ations under section 6159 authorize

desi gnat ed personnel of the Comm ssioner to enter into an

install ment agreenment with a taxpayer "that allows the taxpayer
to satisfy a tax liability by maki ng schedul ed peri odi c paynents
until the liability is fully paid'. Sec. 301.6159-1(a), Proced.
& Adm n. Regs. (enphasis added). Installnent agreenents
generally entail a finite termduring which the subject liability
is paid in full, coupled with an agreenent by the taxpayer to an
extension of the period of Iimtations on collection of that
liability. See sec. 301.6159-1(b)(1)(i)(A), (2), Proced. &
Adm n. Regs. The notion that the Conm ssioner may apply an
instal |l ment paynent to satisfy a liability other than that for
the period covered by the install nment agreenent contravenes the
statute and regul ati ons governi ng such agreenents.® Respondent's
application of petitioners' paynents under the 1993 install nment

agreenent to their 1991 and 1992, rather than 1993, liabilities

° Al'though the Internal Revenue Manual states that al
outstanding liabilities of a taxpayer should be included in an
install ment agreenent, there is no evidence or suggestion in this
case that the 1993 install nment agreenent covered liabilities in
other years. To the contrary, the parties have stipul ated that
the 1993 instal l ment agreenent was an agreenent "to pay the 1993
incone tax liabilities".
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was therefore inproper, and the Appeals officer's disregard of
their claimthat those paynents had been m sapplied was an abuse
of discretion. 1In so doing, the Appeals officer failed to
satisfy the mandate of section 6330(c)(1) that she verify that
the requirenents of any applicable |aw or adm nistrative
procedure had been met. The $3,337.24 liability for 1993 that
respondent seeks to collect herein nust be offset by the $2,617
in paynments petitioners made under the 1993 install nent agreenent
t hat respondent inproperly applied to their 1991 and 1992
liabilities.

Petitioners also contend that respondent inproperly applied
their 1995 and 1996 overpaynents to 1991 because the 1991
assessnment to which they were applied (i.e., the 1991 quick
assessnent) was invalid, having been nade after the period of
[imtation on assessnent for petitioners' 1991 taxable year had
expired. As a consequence, petitioners contend, those
over paynents should be available to satisfy the 1993 and 1997
liabilities sought to be collected herein.

Respondent counters that this Court |lacks jurisdiction to
consi der whether the 1991 qui ck assessnent was valid, because
1991 was not a subject of the notice of determ nation; that is,

1991 is a nondeterm nation year in this case.®® W held to the

10 Respondent notes in this regard that we granted his
nmotion to dismss for lack of jurisdiction with respect to
(continued. . .)
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contrary in Freije v. Conm ssioner, 125 T.C. 14 (2005). "[Qur

jurisdiction under section 6330(d)(1)(A) enconpasses
consideration of facts and issues in nondeterm nation years where
the facts and issues are relevant in evaluating a claimthat an
unpai d tax has been paid." [d. at 27. Under Freije,

petitioners' claimthat their 1995 and 1996 overpaynents shoul d
be available to offset the unpaid liabilities for 1993 and 1997
because the overpaynents were applied against an invalid 1991
assessnment is a "relevant issue relating to the unpaid tax"
within the neani ng of section 6330(c)(2), over which we have
jurisdiction pursuant to section 6330(d)(1).

Respondent further argues that, in the event we concl ude
that we have jurisdiction, the 1991 quick assessnent was valid,
notwi thstanding that it was nmade on August 28, 1995, nore than 3
years after April 15, 1992, because petitioners consented to an

extension of the period of limtations on assessnent for 1991

10¢, .. conti nued)
petitioners' 1991 taxable year. However, we granted di sm ssal
for lack of jurisdiction concerning 1991 because there was no
determ nati on concerning a collection action for that year.
Whet her any fact or issue arising in 1991 is a "relevant issue",
within the nmeani ng of sec. 6330(c)(2), with respect to an unpaid
tax in 1993 or 1997, is a separate question. See Freije v.
Comm ssioner, 125 T.C. 14 (2005).

11 Petitioners' Form 4340 for 1991 records that their 1991
Federal inconme tax return was filed, and the tax reported thereon
assessed, on Apr. 13, 1992. Accordingly, the period of
limtation on assessnment for petitioners' 1991 incone taxes
expired on Apr. 15, 1995, absent an extension. See sec. 6501(a)
and (b)(1).
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until Septenber 12, 1995. Petitioners deny that they agreed to
any extension of the period of limtations.

Petitioners' Form 4340 for 1991 records that their 1991
return was filed, and the tax reported as due thereon assessed,
on April 13, 1992. According to the Form 4340, petitioners
wi t hhol di ng and excess FICA credits exceeded the assessed tax,
resulting in an overpaynent that was initially transferred to
petitioners' 1987 account,!? but the transfer was subsequently
reversed and a $1, 107. 34 refund of the overpaynent (plus
interest) was nmade to petitioners on July 19, 1993.

The Form 4340 thereafter contains the follow ng entry, dated
July 17, 1995: "ASSESSMENT STATUTE EXPI R DATE EXTEND TO 09-12-
1995". The Form 4340 further records that a quick assessnent of
$4,941, plus interest of $1,096.13, was assessed on August 28,
1995. According to the Form 4340, petitioners' 1995 and 1996
overpaynents were applied against the quick assessnment on Apri
15, 1996 and 1997, respectively.

Nei ther party was able to offer any explanati on concerning
the circunstances giving rise to the quick assessnent.

Respondent relies exclusively on the 1991 Form 4340 in contendi ng
that petitioners had an unsatisfied liability for that year.

Respondent |ikew se relies exclusively upon the 1991 Form 4340 to

12 L ess than $50 of the overpaynent was al so transferred to
petitioners' 1986 account.
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support his contention that petitioners extended the period of
limtations on assessnent for 1991 beyond April 15, 1995. Absent
a showing of irregularity in the assessnent procedure, a Form
4340 is presunptive evidence that a tax has been validly

assessed. Roberts v. Conm ssioner, 329 F.3d 1224, 1228 (11th

Cr. 2003), affg. 118 T.C. 365 (2002); Davis v. Comm ssioner, 115

T.C. 35, 40-41 (2000). The difficulty with respondent’'s position
is that the Form 4340 on which he relies has an irregularity; on
its face, it records a purported extension of the period of
limtations some 3 nonths after its expiration, in apparent

vi ol ation of section 6501(c)(4). That section provides that the
period of limtation on assessnent may be extended by agreenent
where the Secretary and the taxpayer have consented in witing to
an extension "before the expiration of the tine prescribed in
this section for the assessnment of any tax inposed by this
title". Sec. 6501(c)(4). An extension signed after the
expiration of the period of limtations is wthout effect.

Di anobnd Gardner Corp. v. Commi ssioner, 38 T.C. 875, 881 n.6

(1962); Parsons v. Conm ssioner, T.C Meno. 1984-333, n. 2.

Accordingly, the Form 4340, rather than confirmng the validity
of the quick assessnent, supports the conclusion that the quick
assessnment was invalid because untinely. The Form 4340
establishes a prima facie case for petitioners that the

assessnment was made on August 28, 1995, after expiration of the
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period of limtations on assessnent, and the docunent tends to
di sprove respondent's contention that the period of |limtations
was | awful |y extended beyond April 15, 1995. W therefore
conclude on this record that the period of limtations on
assessnent for 1991 expired before the quick assessnent was
made.®* The 1991 liability was therefore extingui shed on Apri
15, 1995, before petitioners' 1995 and 1996 overpaynents were

applied toit. See Hoffrman v. Comm ssioner, 119 T.C 140, 150

(2002); Dianond Gardner Corp. v. Conm ssioner, supra at 879-881.

The sane is true regarding associated interest or penalties. See

Hof f ran v. Conmi Ssi oner, supra.

As a consequence, petitioners' 1995 and 1996 overpaynents
are available to satisfy liabilities in years other than 1991.
Petitioners filed tinely returns for 1995 and 1996 (which
respondent accepted as his basis for concluding there were
overpaynents in those years). Petitioners' returns constituted
tinmely clains for refund of those overpaynents. See sec.
301. 6402-3(a)(5), Proced. & Adm n. Regs. Respondent's purported

application of the overpaynents to the extinguished 1991

13 The Form 4340 for 1991 in addition records assessnents in
1998 and 1999, after the purported extension of the period of
[imtations to Sept. 12, 1995. There is no entry on the Form
4340 suggesting any additional extension of the limtations
peri od beyond the purported Sept. 12, 1995, extension. Any such
subsequent extension would in any event al so be invalid.
Respondent has not addressed these assessnents, totaling
$1,217.36, but they are |likew se invalid because untinely.
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liability nmerely preserved their character as overpaynents. See

sec. 6401(a); LlIl. Masonic Hone v. Conm ssioner, 93 T.C 145, 150

(1989); Dianond Gardner Corp. v. Conm ssioner, supra at 881 ("any

paynment by a taxpayer of a [time-]barred tax liability, whether
voluntary or involuntary, automatically becones an
'over paynment'").

Finally, petitioners contend, and the 1991 Form 4340
confirms, that respondent nmade |evies of $387.49 and $120. 43
agai nst petitioners in 1996 and 1997 that were applied agai nst
the 1991 quick assessnent liability after its April 15, 1995,
extingui shnent. As a consequence, the paynents made pursuant to
t hese | evies becane overpaynents. See sec. 6401(a); D anond

Gardner Corp. v. Commi SSioner, supra.

Petitioners made paynents of $2,617 under the 1993
i nstall ment agreenent that respondent should have applied to
their 1993 liability.? Petitioners' overpaynents of $1,849 and
$1,829.58 for 1995 and 1996, respectively, are also available to
of fset, as of April 15, 1996, and April 15, 1997, respectively,
all or a portion of the 1993 and 1997 liabilities that respondent

has sought to collect. The levies of $387.49 and $120.43 in 1996

4 Alternatively, even if respondent were pernmtted to apply
petitioners' paynents under the 1993 install nent agreenent to
liabilities arising in other years, respondent's application of
the 1993 install ment agreenent paynents to the extinguished 1991
liability woul d have converted those paynents to overpaynents,
pursuant to sec. 6401(a), making them available to satisfy the
1993 and 1997 liabilities sought to be coll ected herein.
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and 1997, respectively, are overpaynents that are simlarly
avai l abl e as of the date paid. W conclude that the Appeals
of ficer abused her discretion in failing to take the foregoing
paynments and credits into account when determning that the |liens
at issue should not be withdrawn. Because the interest
conput ations attendant to the application of the foregoing
paynments and credits cannot be nade on this record, we shall
remand this case to respondent’'s Appeals O fice for further
consi derati on.

To reflect the foregoing,

An appropriate order will be

i ssued.



