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MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Chief Judge: Pursuant to section 7443A and Rul es

180 and 183,! this case was assigned to and heard by Speci al

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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Trial Judge John F. Dean. H's recommended findings of fact and
conclusions of law were filed and served upon the parties on July
15, 2010. Petitioner and respondent filed no objection to the
Special Trial Judge’'s recomended findings of fact and
concl usi ons of |aw.

I ntervenor filed an objection thereto and attached a
docunent for our consideration. The record was closed at the
conclusion of the trial. W decline to reopen the record at this
time for purposes of admtting this docunent into evidence.

After reviewing the record in this case and the report of
the Special Trial Judge, we adopt the recomrended findings of
fact and conclusions of |aw of Special Trial Judge Dean as the
report of the Court.

For 2004 respondent determ ned a deficiency of $23,483 in
Tinmothy Lee Richard (petitioner) and Susan Lynn Ellis’

(i ntervenor) Federal incone tax and an accuracy-rel ated penalty
of $4,697 under section 6662(a). The issue for decision is
whet her petitioner is entitled to relief fromjoint and several

liability pursuant to section 6015(c).?

Y(...continued)
the Internal Revenue Code as anmended and in effect for the year
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2At trial petitioner abandoned his request for relief
pursuant to sec. 6015(b) and (f). Accordingly, the Court limts
(continued. . .)
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FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Wen petitioner filed his
petition, he resided in the State of Wshi ngton.

For 2004 petitioner and intervenor filed a joint Federal
income tax return.® On the joint return they reported total
i ncone of $305,510, $275,821 of which was attributable solely to
intervenor. On Schedule C, Profit or Loss From Business,
petitioner reported net profit of $13,569 from his investnment
br oker busi ness.

Petitioner and intervenor married on Septenber 18, 1985.
During their marriage they maintai ned separate and joi nt bank
accounts. Bank statenents for their joint account were addressed
in both of their names and were delivered to their hone address.
Both petitioner and intervenor had access to the mail.

In the years | eading up to 2004 petitioner encountered a
series of unfortunate nedical events. He suffered a heart attack
and had open heart surgery and was | ater diagnosed with prostate

cancer. He was then forced to discontinue his work as an

2(...continued)
its discussion to sec. 6015(c).

3Respondent notified intervenor of petitioner’s request for
relief, and intervenor filed a notice of intervention on Mar. 5,
20009.
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i nvest ment br oker because of his persistent health concerns. The
series of nedical events caused a downward financial spiral for
both petitioner and intervenor. They began to experience
considerable financial difficulty because of credit card debt and
an overrun of hone construction costs.

Petitioner and intervenor discussed possible solutions to
address their financial situation. One possible solution they
di scussed was borrowing fromintervenor’s section 401(k)
retirement account (retirement account). Followi ng their
di scussion, intervenor nmade an Internet request for a
di stribution of $50,000 fromher retirenent account. On
March 24, 2004, the distribution was deposited into petitioner
and intervenor’s joint account and the bank statenent* | abel ed
the deposit “Fidelity Investm Pension; Susan L. Ellis-Richard”.
I ntervenor intended to withdraw the portion as a | oan; however,
she never received the paperwork or otherw se satisfied the
statutory requirenents to process the distribution as a | oan.
Deposits into the joint account for the nmonth of March total ed

$68, 172.°

“The joint account statement was dated Mar. 4 through Apr.
5, 2004, with an openi ng bal ance of $829.39 and a cl osi ng bal ance
of $42,760. 12.

SDuring 2004 intervenor’s earnings were direct deposited
into intervenor and petitioner’s joint bank account.
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Over the course of the next nonth, petitioner wote several
checks totaling $16,740. 61 drawn on the joint bank account.?®
I ntervenor and petitioner also paid their nortgage and ot her
m scel | aneous bills fromtheir joint account in March 2004.

Petitioner and intervenor did not report the distribution on
their 2004 joint Federal income tax return.

Petitioner and intervenor divorced on July 14, 2006.

In late 2006 petitioner and intervenor received a notice of
deficiency for their failure to report as incone the $50, 000’
distribution. On June 18, 2007, petitioner filed Form 8857,
Request for I nnocent Spouse Relief, requesting relief pursuant to
section 6015(b), (c), and (f). Respondent sent to petitioner a
final Appeals determ nation denying his request for innocent
spouse relief.

OPI NI ON

Cenerally, married taxpayers may elect to file a joint

Federal inconme tax return. Sec. 6013(a). After making the

el ection, each spouse is jointly and severally liable for the

5Three checks totaling $6, 740. 61 were presented for paynent
in the nonth of March. The final check at issue for $10, 000 was
presented for paynment in md-April

I'n the notice of deficiency respondent determ ned that
petitioner and intervenor received and failed to report a $50, 728
distribution froma retirenent account. The notice of deficiency
al so addressed additional unreported de mnims anbunts
attributable to petitioner.
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entire tax due. Sec. 6013(d)(3); Cheshire v. Conmm ssioner, 115

T.C. 183, 188 (2000), affd. 282 F.3d 326 (5th Gr. 2002).

Relief fromjoint and several liability is available to
certain taxpayers under section 6015. Under section 6015(c), an
i ndi vidual who is eligible and so elects may limt his or her
liability to the portion of a deficiency that is properly
all ocabl e to that individual as provided in section 6015(d).

Sec. 6015(c)(1). Under section 6015(d)(3)(A), generally, any
itemthat gives rise to a deficiency on a joint return, e.g., the
unreported early distribution fromintervenor’s retirenent
account, shall be allocated to the individual filing the return
in the sane manner as it would have been allocated if the

i ndi vidual had filed a separate return for the taxable year.

A taxpayer is eligible to elect the application of section
6015(c) if, at the tinme the election is filed, the taxpayer is no
longer married to or is legally separated fromthe i ndividual
wi th whomthe taxpayer filed the joint return to which the
election relates. Sec. 6015(c)(3)(A(i)(l). The election under
section 6015(c) may be nmade at any tinme after a deficiency for
such year is asserted and no later than 2 years after the date on
whi ch t he Conmm ssioner has begun collection activities with
respect to the taxpayer meking the election. Sec. 6015(c)(3)(B)

Rel i ef under section 6015(c) is not available to petitioner

i f respondent denonstrates that petitioner had actual know edge
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of the itemgiving rise to the deficiency. See sec.

6015(c)(3)(C; King v. Comm ssioner, 116 T.C 198, 203 (2001).

Section 6015(c) does not require that the requesting spouse know
t he tax consequences arising fromthe itemgiving rise to the

deficiency. Cheshire v. Conm ssioner, supra at 194. |In the case

of omtted inconme, however, the requesting spouse “nust have an
actual and cl ear awareness of the omtted incone.” |[|d. at 195.
We have observed that the applicable standard under section
6015(c) is the requesting spouse’s “actual subjective know edge”.

Culver v. Comm ssioner, 116 T.C. 189, 197 (2001). The

Comm ssi oner nust show, by a preponderance of the evidence, that
t he requesting spouse had actual know edge of the item giving
rise to a deficiency. See sec. 6015(c)(3)(C; Culver v.
Comm ssi oner, supra at 196.

The item petitioner contests that gives rise to the
deficiency and is not allocable to petitioner is intervenor’s
retirement distribution. There is no dispute that petitioner
satisfies section 6015(c)(3)(A) and (B) because he and intervenor
were no longer married when petitioner filed his petition and the
petition was filed tinely. The question remains whet her
petitioner had actual know edge at the tinme the joint return was
signed of “any itemgiving rise to a deficiency (or portion

thereof)”. See sec. 6015(c)(3) (0.
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I ntervenor testified that petitioner was aware of the
distribution; they had discussed it before she requested the
funds, he was present when she initiated the request for the
distribution, and after the distribution she told himthat they
had received the funds. Intervenor further alleged that in early
2004 petitioner and intervenor fell several nonths behind on the
nort gage and began receiving phone calls fromtheir nortgage
conpany requesting paynent. After the distribution intervenor
testified that they were able to make their nortgage paynents, an
expense of al nobst $15,000.8 She further testified that after
maki ng their nortgage paynents they no |onger received phone
calls fromtheir nortgage conpany.

I ntervenor admtted that before drawing | arge checks on the
joint account petitioner would first inquire of her whether
sufficient funds were avail able in the account and she woul d say
“yes, we do. You can do that.” She alleged, however, that with
ot her checks, presumably those for inconsequential anpunts,
petitioner would not seek prior approval because “he assuned that
there was a couple of hundred dollars in there to cover it.”

G ven intervenor’s substantial earnings during 2004 it woul d not

8The j oi nt bank account statenent intervenor provided shows
a paynment of only $8,421.66 made in favor of their nortgage
| ender on Mar. 26, 2004. See Urban Redev. Corp. v. Conm Ssioner,
294 F.2d 328, 332 (4th Cr. 1961) (the Court may reject a
t axpayer’s uncorroborated, self-serving testinony), affg. 34 T.C
845 (1960).
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have been unreasonable for petitioner to assunme that the joint
account would contain sufficient funds to cover those
i nconsequential expenses.

Respondent all eges that the foregoing testinony and
petitioner’s own testinony show that petitioner had actual
know edge of the retirenment distribution. Petitioner and
i ntervenor shared a joint bank account, petitioner had access to
and opened the mail, and the joint bank account statenent clearly
| abel ed the deposit of the $50,000 retirenent distribution.
Respondent al so notes that before the $50, 000 deposit the bal ance
of the joint account was $3,692.75 but that within 7 days of the
$50, 000 deposit, petitioner wote checks totaling over $6,500 and
within 1 nonth of the distribution he drew an additional $10, 000°
on the account. Respondent concludes that petitioner knew the
funds fromthe retirenment account had been deposited into their
j oi nt account because he used those funds.

Al t hough petitioner may have had “reason to know of the
distribution as a result of his status as a joint signatory on
the joint account, the Court is not convinced that this fact

al one indicates that petitioner had “actual know edge” of the

The record does not contain the joint bank account
statenment for the nmonth of April; therefore, petitioner’s
acknow edgment of the $10, 000 check he drew on the joint account
in April 2004 does not conclusively show that he had actual
know edge of the $50,000 distribution. The Court is unable to
conclude that a check in that amobunt was di sproportionate as to
petitioner and intervenor’s inconme for April 2004.
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distribution. Petitioner testified that he did not reviewthe
j oi nt bank account statenments and that intervenor primarily
handl ed the finances and bal anced the joint checking account, an
assertion uncontested by intervenor. Furthernore, petitioner’s
expenditures follow ng the distribution were not so extraordinary
as to signal that he was aware of the availability of additional
funds beyond intervenor’s usual earnings. During March 2004,
deposits into petitioner and intervenor’s joint account,
excl udi ng the $50, 000 distribution, totaled $18,172. The checks
petitioner drew on the account in March 2004 accounted for only
$6, 740. 61 of that amount. Attenpting to circumvent this fact,
respondent notes that the bal ance of the joint account
i medi ately before the $50, 000 deposit was | ess than $4, 000, and
that petitioner was aware of the $50, 000 deposit because after
the deposit he made draws on the joint account in excess of
$4,000. But on March 26, 2004, 2 days after the $50, 000 deposit,
an additional anpbunt of $6,602 was deposited into the joint
account. Therefore, when petitioner’s checks were presented for
paynment, the joint account contained sufficient funds to cover
t he checks, even wi thout the $50,000 distribution.

Petitioner credibly testified that he was unaware of
intervenor’s request for and receipt of the $50,000 distribution.
Petitioner admts that he and intervenor discussed the

possibility of obtaining a |oan fromher retirenment account but
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states that he was unaware that she had actually obtained a
distribution fromher retirenent account. He alleges that
al t hough he maintained a joint checking account with intervenor,
she primarily wote the checks drawn on the joint account and
that he wote checks drawn on the joint account only when he was
instructed to do so by intervenor. He also admtted that he
opened the nmail sent to their hone but would put the bank
statenents aside for intervenor to “deal with”. Petitioner cites

Cul ver v. Comm ssioner, 116 T.C. 189 (2001), claimng that his

situation is anal ogous to that of the taxpayer in that case.

In Culver, the taxpayer’s ex-wi fe enbezzl ed noney from her
enpl oyer for a nunber of years while they were married and
deposited the funds into their joint account in anmounts ranging
from $200 to $800. The enbezzl ed i ncone was comm ngled with the
funds in the account, and the funds fromthat account were used
to pay famly expenses and debts. Although the taxpayer and his
ex-w fe maintained a joint account throughout their nmarriage, his
ex-w fe managed all of the finances; she paid the bills, wote
t he checks, and maintai ned the bank accounts. CQCccasionally, he
woul d wite and sign checks drawn on the joint account, although
he did not review their account or manage any of the finances
during the marriage. The taxpayer and his ex-wife' s joint incone
for the first year at issue was $63,567, and the enbezzl ed funds

constituted an additional $44,152. |In the second year at issue
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their joint income was $76, 412 and the enbezzl ed funds
constituted an additional $59,128. |In the years at issue the
enbezzl ed funds constituted an increase of nore than 60 percent
of the taxpayer and his ex-w fe's conbi ned annual incone.

In concluding that the taxpayer |acked actual know edge of
t he enbezzl ed funds, the Court found it relevant that the
taxpayer and his ex-wife s expenses were well within their
resources based on their conbi ned annual wages. Furthernore,
nost of their major purchases were either conpletely or largely
financed. Therefore, the taxpayer was unlikely to have act ual
knowl edge of the enbezzled funds, even if he did have reason to
know of them 1

Respondent alleges that the facts in Culver are

di stingui shable fromthose of this case. |In Culver the
t axpayer’s ex-wi fe deposited funds in small amounts throughout
the entire year, making the anounts undetectable to the taxpayer
Here, however, a one-tinme significant anmount, $50, 000, was

deposited into petitioner and intervenor’s joint bank account.

l'n Culver v. Conm ssioner, 116 T.C. 189 (2001), the Court
also found it relevant that the taxpayer’s ex-w fe corroborated
her husband’'s testinony, affirmng that she carried out the
enbezzl enent activity w thout her husband’ s participation or
know edge.

Here, on the other hand, we note that with respect to
petitioner and intervenor’s testinony, we are faced with the
situation of “he said, she said’; accordingly, our analysis is
based primarily on what could be reliably drawn fromthe totality
of the evidence.
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Respondent asserts that it is unlikely that petitioner |acked
actual know edge of such a large one-tine deposit.

As respondent suggests, $50,000 is a significant one-tinmne
deposit. Wen analyzed with respect to intervenor’s incone,
however, the $50,000 distribution represented | ess than a 20-
percent increase over her annual earnings for 2004.1

Crcunstantial evidence may indicate that petitioner had
reason to know of the distribution; however, actual know edge
cannot be inferred fromreason to know. See sec. 1.6015-
3(c)(2)(iii), Income Tax Regs. Although petitioner had access to
t he bank statenments, occasionally drew checks on the joint bank
account, and admtted that he “for the nost part * * * would open
the mail”, he alleged that he did not review the mail and that
i ntervenor was the one who paid the bills and reconciled their
j oi nt bank account.

Respondent has failed to persuade us by a preponderance of
t he evidence that petitioner had actual know edge of the $50, 000
distribution, and he is therefore entitled to relief fromjoint
and several liability pursuant to section 6015(c).

Q her argunents nade by the parties and not discussed herein
were considered and rejected as irrelevant, without nerit, or

moot .

U'n Culver the enbezzled funds represented nore than a 60-
percent increase over the taxpayer and his ex-w fe' s conbi ned
wages in the years at issue.



To reflect the foregoing,

Deci sion will be entered

for petitioner.




