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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GALE, Judge: Petitioner invoked the Court’s jurisdiction
under section 6330 to review respondent’s determ nation to

proceed with a proposed levy to collect her unpaid i ncone tax
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liability for 1998.! As explained in detail below, we shall
sustain respondent’s determ nati on.
FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts and attached exhibits are incorporated in our findings by
this reference. Petitioner resided in Illinois at the tine the
petition was fil ed.

Respondent’s 1998 Levy

On April 3, 1998, respondent served a notice of |evy on
petitioner’s retirenment account (the 1998 levy). At the tine,
petitioner owed a total of $44,716.85 in Federal inconme tax for
1982, 1985, 1987, 1991, and 1993 to 1996. On May 18, 1998,
respondent received an unspecified sumfrom petitioner’s
retirement account and applied $8, 735.89 and $11, 468. 08 of those
funds to petitioner’s unpaid taxes for 1982 and 1985,
respectively. Respondent also applied $11,179 collected from
petitioner’s retirenment account as a credit against the incone
tax petitioner would owe for 1998 on the anmount w thdrawn by the
| evy fromthe account.

Petitioner’'s Refund dains for 1982 and 1985

In Septenber 1998, petitioner filed wth respondent Forns

843, Caimfor Refund and Request for Abatenent, for the taxable

1 Al section references are to the Internal Revenue Code
of 1986, as amended.
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years 1982 and 1985. Petitioner claimd she was entitled to
refunds on the ground that the period of limtations governing
collection for the taxable years 1982 and 1985 expired before
respondent collected funds fromher retirenment account in My
1998 as descri bed above.

Respondent consi dered petitioner’s refund clainms and granted
petitioner partial relief for 1982. Specifically, respondent
agreed that the period of limtations governing collection had
expired with regard to certain assessnents for the taxable year
1982 that respondent recorded in 1983. On February 7, 2000,
respondent refunded $6, 320.86 to petitioner for 1982.

In contrast, respondent disallowed so much of petitioner’s
refund clains as pertained to anounts that respondent coll ected
in May 1998 and applied agai nst assessnents for the taxable years
1982 and 1985 that were recorded in 1986.2 Respondent determ ned
that the period of limtations governing collection remai ned open
with regard to these | ater assessnents because the limtations
period was tolled while respondent considered an offer-in-
conprom se that petitioner and her husband submtted to
respondent for several taxable years including 1982 and 1985.

See sec. 301.7122-1(f), Proced. & Adm n. Regs.

2 The record does not include a copy of a notice of claim
di sal l owance for the taxable years 1982 and 1985. However, a
transcript of petitioner’s account for the taxable year 1985
i ncludes an entry dated Jan. 6, 2003, which states “CLAI M
DI SALLOVED" .
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The parties’ disagreenment whether the period of limtations
governing collection for the taxable years 1982 and 1985 renai ned
open in May 1998 turns on the specific date in 1990 that
petitioner and her husband submtted the offer-in-conpromse in
guestion. Relying on entries appearing in transcripts of
petitioner’s accounts, specifically Fornms 4340, Certificate of
Assessnents, Paynments, and Qther Specified Matters, for the
t axabl e years 1982 and 1985, and a Master File Transcri pt
(TAXMODA) for the taxable year 1985, respondent determ ned that
the offer-in-conprom se was submtted on January 4, 1990, making
the 1998 levy tinely. Relying primarily on correspondence from
the revenue officer tasked with reviewi ng petitioner’s offer-in-
conprom se, petitioner asserted that the offer was submtted on
Novenber 29, 1990, in which case the 1998 | evy was untinely.
There is no dispute that petitioner withdrew the offer-in-
conprom se on June 28, 1991

I n Novenber 2000, petitioner requested the assistance of the
| nternal Revenue Service Taxpayer Advocate Service (TAS) with
regard to her refund clains for the taxable years 1982 and 1985.
By letter dated Septenber 11, 2001, TAS infornmed petitioner that
its review of the matter revealed that, as of May 1998--the date

respondent collected funds frompetitioner’s retirenent account--



- 5 -
the period of Iimtations governing collection remai ned open with
regard to assessnents for the taxable years 1982 and 1985 t hat
were recorded in 1986.

The record does not reflect whether petitioner filed a
refund suit in Federal District Court or the Court of Federal
Claims with regard to her refund clains for the taxable years
1982 and 1985. See sec. 6532(a) (a taxpayer may file a refund
suit under section 7422 after 6 nonths fromthe date of filing a
claimfor refund and within 2 years fromthe date of mailing of a
noti ce of disall owance).

Petitioner’'s Tax Liability for 1998

Petitioner failed to file a tax return for 1998. On
February 5, 2001, respondent filed a substitute for return for
t he taxable year 1998 on petitioner’s behalf. On April 30, 2001,
respondent mailed to petitioner a notice of deficiency for 1998.
Petitioner filed a petition for redeterm nation with the Court
(assi gned docket No. 9419-01) challenging the notice of
defi ci ency.

The deficiency respondent determned for petitioner’s 1998
t axabl e year was $87,811. The notice of deficiency included as
an attachnment a tax cal culation sunmary in which respondent
acknow edged that petitioner was entitled to a credit of $24,844
for tax wi thholding during 1998. The $24, 844 anmount conpri sed

$13,665 withheld frompetitioner’s wages and $11,179 wit hhel d
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frompetitioner’s retirenent account in connection with the 1998
| evy (described above).

In July 2001, petitioner submtted to respondent a Form
1040, U.S. Individual Inconme Tax Return, for 1998. Petitioner
claimed that she was entitled to a prepaynment credit of $53, 290
for 1998--an anount that included the $24,844 figure for tax
wi thholding referred to in the notice of deficiency and the
$8, 736 and $11, 468 anounts respondent collected pursuant to the
1998 levy and applied to petitioner’s accounts for the taxable
years 1982 and 1985.

On May 22, 2002, the Court entered an agreed deci sion at
docket No. 9419-01 which provided that petitioner was |liable for
a deficiency of $34,163 for 1998, as well as additions to tax of
$2, 097, $233, and $114 pursuant to sections 6651(a)(1) and (2)
and 6654, respectively. The parties stipulated (bel ow the
signature of the Judge who entered the decision) that (1)
petitioner was entitled to a prepaynent credit of $24,844 for
1998, and (2) the deficiency of $34,163 was conputed wi thout
taking the prepaynent credit into account. No appeal was filed,
and the Court’s decision at docket No. 9419-01 is |long since
final. Secs. 7481(a)(1), 7483.

Coll ection Action for 1998

Al t hough respondent sent to petitioner a nunber of notices
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of bal ance due for the taxable year 1998, petitioner failed to
remt paynent. On February 11, 2003, respondent mailed to
petitioner a Final Notice of Intent to Levy and Notice of Your
Right to a Hearing for 1998 in accordance with section 6330.
Petitioner tinmely submtted to respondent a Form 12153, Request
for a Collection Due Process Hearing, which stated: “THE
DEFI CIENCY IS DUE TO RS AUDI T AND APPEALS HEARING. THE CASE IS
CURRENTLY BEI NG DI SCUSSED W TH TAXPAYER ADVOCATE | N CH CAGO,
| LLINO S. WE REQUEST THAT NO ADDI TI ONAL COLLECTI ON ACTIVITY BE
COMMENCED UNTI L AFTER RESOLUTI ON W TH TAXPAYER ADVOCATE. ”
During the adm nistrative proceedi ngs that foll owed, the Appeals
of ficer assigned to the matter inforned petitioner that the
Appeals Ofice did not have the authority to consider
petitioner’s claimfor prepaynent credits fromthe taxable years
1982 and 1985.

On June 2, 2004, respondent mailed to petitioner a Notice of
Det erm nation Concerning Col l ection Action(s) Under Section 6320
and/ or 6330 informng petitioner that respondent intended to
proceed with the proposed |levy. An Appeals case nenp attached to
the notice of determnation referred to petitioner’s clainms for
prepaynent credits and stated in pertinent part:

The prepaynent credits were w thhol dings and prior

levies for the 1982 and 1985 tax years. An adj ustnent

was made disallowng the levies at the Exam nation and

Appeal s level. The United States Tax Court rendered a

deci sion that was entered on May 22, 2002 that deci ded
that the prior levies would not be allowed as a
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prepaynment credit. * * * Appeals at this tinme is not
changi ng a decision by the Tax Court.

Petitioner filed with the Court a tinely petition seeking
review of respondent’s determ nation. Petitioner asserts that
respondent erred in determning that she may not dispute the
anmount of her unpaid tax for the taxable year 1998 by cl ai m ng
that she is entitled to prepaynent credits fromthe taxable years
1982 and 1985.

OPI NI ON

Col | ecti on Procedures

Section 6330(a) provides the general rule that the Secretary
may not |evy on any property or right to property of any taxpayer
unl ess the Secretary has provided 30 days’ advance notice to the
t axpayer of the right to an adm nistrative hearing before the
levy is carried out.® |f a taxpayer nakes a tinely request for
an adm nistrative hearing, a hearing shall be conducted by the
IRS O fice of Appeals (Appeals Ofice) before an inparti al
officer. Sec. 6330(b)(1), (3). The procedures for the
admnistrative hearing are set forth in section 6330(c). First,
the Appeals officer nust obtain verification fromthe Secretary

that the requirenents of any applicable |aw or adm nistrative

3 Sec. 6330 was enacted under the Internal Revenue Service
Restructuring and Reform Act of 1998 (RRA 1998), Pub. L. 105-206,
sec. 3401, 112 Stat. 746, and is effective with respect to
collection actions initiated nore than 180 days after July 22,
1998, RRA 1998 sec. 3401(d), 112 Stat. 750.
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procedure have been net. Sec. 6330(c)(1l). Second, the taxpayer
may raise any issue relevant to the unpaid tax or proposed
collection action at the hearing, including spousal defenses,
chal | enges to the appropriateness of the collection action, and
offers of collection alternatives. Sec. 6330(c)(2)(A).
Additionally, the taxpayer may contest the existence and anount
of the underlying tax liability, but only if he or she did not
receive a notice of deficiency or otherw se have an opportunity
to dispute the tax liability. Sec. 6330(c)(2)(B). Section
6330(c)(4) provides in pertinent part that a taxpayer may not
raise an issue at the hearing if the issue was rai sed and
considered at a previous adm nistrative or judicial proceeding

and the taxpayer participated neaningfully in such proceeding.*

4 Sec. 6330(c)(4) provides:

SEC. 6330(c). Matters Considered at Hearing.--In the
case of any hearing conducted under this section—

* * * * * * *

(4) Certain issues precluded.--An issue may not be
raised at the hearing if--

(A) the issue was raised and considered at a
previ ous hearing under section 6320 or in any
ot her previous adm nistrative or judicial
proceedi ng; and

(B) the person seeking to raise the issue
partici pated meaningfully in such hearing or
pr oceedi ng.

Thi s paragraph shall not apply to any issue with
(continued. . .)
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In accordance with the foregoing, the Appeals Ofice nust
make a collection determ nation after reviewng the matters
prescribed in section 6330(c)(1) and (2) and consi deri ng whet her
t he proposed collection action balances the need for efficient
collection of taxes with the legitimte concern of the taxpayer
that the collection be no nore intrusive than necessary. Sec.
6330(c) (3).

After the Appeals O fice makes a determ nation under section
6330(c), the taxpayer may petition the Tax Court for review
Sec. 6330(d). If the taxpayer’s underlying tax liability is
properly at issue, we review any determ nation regarding the

underlying tax liability de novo. Sego v. Conm ssioner, 114 T.C.

604, 610 (2000). W review any other adm nistrative
determ nations regardi ng the proposed collection action for abuse
of discretion. |d.
Anal ysi s

As previously discussed, on May 22, 2002, the Court entered
an agreed decision at docket No. 9419-01 that petitioner was

liable for a deficiency of $34,163 for the taxable year 1998, as

4(C...continued)
respect to which subsection (d)(2)(B) applies.

Sec. 6330(d)(2)(B) provides that the Ofice of Appeals retains
jurisdiction with respect to any determ nati on nmade under sec.
6330 i f the taxpayer requests a subsequent hearing, after
exhausting all admnistrative renedies, to raise an issue that a
change in his or her circunstances affects the determ nation.
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wel |l as various additions to tax. The parties stipulated that
petitioner was entitled to a prepaynent credit of $24,844 for
1998 and that the deficiency of $34,163 was conputed w t hout
taking that credit into account.

Petitioner neverthel ess contends that respondent shoul d not
be permtted to proceed with the proposed levy at issue in this
case because she owes nothing for 1998. Specifically, petitioner
avers that the period of limtations governing collection for the
t axabl e years 1982 and 1985 expired before respondent collected
funds fromher retirenent account in 1998 and, as a result,
respondent erred insofar as he applied those funds to her
accounts for the years 1982 and 1985. As petitioner sees it, the
anounts so applied to her accounts for the taxable years 1982 and
1985 shoul d have been applied instead as prepaynent credits to
conpletely offset any anount that she owes for 1998.

Respondent concedes, contrary to a statenent in the notice
of determ nation, that the Court did not address petitioner’s
claimto prepaynent credits from 1982 and 1985 in connection with
the agreed decision entered in petitioner’s deficiency case at
docket No. 9419-01. On the other hand, respondent maintains that
petitioner is barred under section 6330(c)(4) fromraising the
prepaynent credits issue in this collection review proceedi ng
because petitioner already raised that issue in refund clains

that she submtted to respondent for the taxable years 1982 and
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1985. W agree with respondent that section 6330(c)(4) bars our
consi deration of the issue.

As a threshold matter, we note that respondent carried out
the 1998 | evy before section 6330 becane effective. See supra
note 3. Consequently, petitioner did not have an opportunity for
pre-levy admnistrative or judicial review before respondent
collected funds fromher retirement account. The record shows,
however, that petitioner pronptly obtained post-Ievy
adm nistrative review by filing with respondent clains for refund
for 1982 and 1985. Respondent considered petitioner’s clains and
granted petitioner partial relief by abating sone of the earlier
assessnents recorded for the taxable year 1982 and i ssuing
petitioner a refund for that year. Respondent disallowed a
relatively small portion of the remainder of petitioner’s claim
for refund for 1982 and her entire claimfor refund for 1985.°
Undaunt ed, petitioner subsequently requested the assistance of
the TAS, but to no avail--the TAS concl uded that petitioner was
not entitled to the refunds she sought.

In an attenpt to resurrect the issue a third tine,
petitioner asserts that she is entitled to prepaynent credits

fromthe taxable years 1982 and 1985 as a defense to respondent’s

> Athough it is clear that petitioner’s refund clainms were
di sal | oned as outlined above, the record does not reflect whether
petitioner is eligible to file a refund suit for the taxable
years 1982 and 1985 in accordance with secs. 7422(a) and 6532.
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efforts to collect her unpaid tax for 1998. Notably, petitioner
does not seek to (nor could she) chall enge the anmount of her
underlying tax liability for 1998 as determ ned by the Court at
docket No. 9419-01. Instead, petitioner insists that there is no
unpai d bal ance of tax due for 1998.

Section 6330(c)(4) in relevant part precludes a taxpayer
fromraising an issue in a section 6330 proceeding if the issue
was raised and considered in any other previous adm nistrative or
judicial proceeding and the taxpayer participated neaningfully in
such proceeding. W conclude that the issues concerning the
tinmeliness of the 1998 levy and petitioner’s related refund
clainms for the taxable years 1982 and 1985 were rai sed and
considered in a previous adm nistrative proceeding within the
meani ng of section 6330(c)(4). Moreover, on the basis of
petitioner’s submssions in the record and the other evidence
concerning the refund clains for 1982 and 1985, we are satisfied
that petitioner participated neaningfully in the previous
adm ni strative proceedi ng concerning those clains. Consequently,
consistent wwth the proscription contained in section 6330(c)(4),
we hold that petitioner is barred fromreasserting her clains to
prepaynent credits fromthe taxable years 1982 and 1985 in this

proceeding.® See, e.g., Magana v. Conmi ssioner, 118 T.C. 488,

6 Even if sec. 6330(c)(4) did not preclude consideration of
the issue, we observe that the weight of the evidence in this
(continued. . .)
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492 (2002) (taxpayer barred under section 6330(c)(4) fromraising
at hearing previously litigated statute of limtations issue).

In the absence of a spousal defense, a proper challenge to
t he appropriateness of the intended collection action, or an
offer of a viable collection alternative, we shall sustain
respondent’s determ nation to proceed with the proposed |evy.

To reflect the foregoing,

Deci sion will be entered

for respondent.

5(...continued)
case supports respondent’s position that petitioner and her
husband submtted their offer-in-conpromse on Jan. 4, 1990, and,
therefore, the 1998 levy was tinely.



