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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code as in effect for the year at issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.

The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.



-2 -
Respondent determ ned a deficiency in petitioner’s Federal
incone tax of $6,025.70 for 2003. The issue for decision is
whether a qualified retirenment plan distribution was attri butable
to petitioner’s being “disabled” within the neaning of section
72(m (7)), thereby excepting himfromliability for the section
72(t) 10-percent additional tax.

Backgr ound

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Anahei m
Cal i forni a.

Petitioner was enpl oyed by Southern California Edison Co.
(Southern Cal) as a boiler mechanic for 20 years. He worked for
Southern Cal until his retirenment in March of 2003.

As a boiler mechanic, petitioner’s job was to mai ntain power
generating stations, which required himto engage in “heavy
wor k”. When working on a boiler, petitioner was required to lift
| arge pieces of netal with his coworkers that wei ghed between
250- 300 pounds. Petitioner’s responsibilities included, anpbng
ot her things, replacing val ves, doing boiler overhauls, welding
on a steel platformon his knees, and constructing parts for

mai nt enance of the power plant.



Petitioner’s Medical History

Petitioner has a history of physical injuries sustained

whil e working for Southern Cal. In 1987, petitioner had surgery
for his back. [In 1989, petitioner started to notice pain in his

| eft shoul der while performng his regular job duties. The
physi ci an di agnosed himw th bursitis (shoul der tendonitis) which
was |ikely a result of repetitive use of his left upper

extremty, required while lifting, pushing, and pulling heavy
materials, including punps, valves, flat plates, and other parts
of the boilers. Since that tine, petitioner has been self-
treating with nedications as well as applications of heat and
ice. In 2003, petitioner received an injection of steroids for
his |l eft shoulder to ease the pain.

I n February of 2001, petitioner sustained a work-rel ated
injury to his left knee. Petitioner had knee surgery, took a
| eave of absence, and has not worked since his knee injury in
2001. Although petitioner has a full range of notion for his
| eft knee, he suffers pain to his knee wth novenent and wei ght
beari ng.

As a result of his knee injury in 2001, petitioner started
having conplications with his back, and he received a series of
epidural steroid injections to ease the pain to his |unbar spine.

In 2003, petitioner was diagnosed with arthritis in the left
knee, |unbar radiculopathy (pain in the |lower extremties),

epidural fibrosis of the |unbar spine (scar tissue near the nerve



- 4 -

spot), obesity, and a |eft shoulder rotator cuff tear. Sone of
t hese physical ailnments stemmed fromor are related to injuries
that petitioner sustained in earlier years.

Due to his knee injury, petitioner gained 40 pounds from

inactivity. H's weight exacerbated his knee and back pain, which
hanpered his recovery. Petitioner’s physicians recomended t hat
he participate in a weight | oss programas part of his treatnent.
During 2003, petitioner went to physical therapy three tines a
week and was required to engage in a hone exercise program
Petitioner was asked to limt his weight bearing, lifting, and
bendi ng activities. |In addition, petitioner went for an

ort hopedi c reeval uation approximately every 6 weeks to track the
progress of his recovery.

By |etter dated January 20, 2006, petitioner’s primary
treating physician, Dr. Steven Nagel berg, advised that he had
been treating petitioner for work-related injuries from March 14,
2002, to Decenber 10, 2005, for a left rotator cuff tear, left
knee arthritis, and lunbar radicul opathy. Dr. Nagel berg further
advi sed that petitioner was considered “tenporarily totally
di sabl ed” from March 14, 2002, to Decenber 10, 2005.

Petitioner’s Distribution

In March of 2003, while petitioner was still on | eave,
Sout hern Cal offered, and petitioner accepted, an early
retirenment package. Petitioner received a |unp-sumdistribution

of $60, 257.49 fromthe Southern California Edison Co. Benefits
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Adm ni stration (distribution) in 2003. At the tinme, petitioner
was 50 years ol d.

Petitioner filed a Form 1040, U.S. Individual Incone Tax
Return, for 2003, on which he included the distribution as
income. Petitioner claimed on line 2 of Form 5329, Additional
Taxes on Qualified Plans (including | RAs) and O her Tax-Favored
Accounts, that he was excepted fromthe additional tax on early
di stributions, because the distribution was due to total and
per manent disability.

On Decenber 13, 2004, respondent issued to petitioner a
statutory notice of deficiency for 2003. Respondent determ ned
that petitioner is liable for an additional tax on the
di stribution under section 72(t), because his prenmature
distribution did not neet any of the exceptions enunerated under
section 72(t)(2).

Di scussi on

Section 72(t)(1) generally inposes a 10-percent additional
tax on premature distributions from®©“a qualified retirenment plan
(as defined in section 4974(c))”, unless the distributions cone
within one of the statutory exceptions under section 72(t)(2).
One of the exceptions listed is a distribution attributable to
t he enpl oyee’ s being disabled within the neaning of section

72(mM (7). Sec. 72(t)(2)(A)(iii).
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The | egislative purpose underlying the section 72(t) tax is
that “*premature distributions fromIRAs frustrate the intention
of saving for retirement, and section 72(t) discourages this from

happening’”. Arnold v. Conmm ssioner, 111 T.C 250, 255 (1998)

(quoting Dwyer v. Conm ssioner, 106 T.C 337, 340 (1996)); S.

Rept. 93-383, at 134 (1974), 1974-3 C.B. (Supp.) 80, 213.
Respondent argues that petitioner’s periodic professional
consultations with physicians for | ower back pain and arthritis
in the left knee do not constitute “di sabled” within the nmeani ng
of section 72(m(7).1
Section 72(m(7) provides:

(7) Meaning of disabled.-- For purposes of this
section, an individual shall be considered to be
disabled if he is unable to engage in any substanti al
gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnent which can be
expected to result in death or to be of |ong-continued
and indefinite duration. An individual shall not be
considered to be disabled unless he furnishes proof of
t he exi stence thereof in such formand manner as the
Secretary may require.

1 The Comm ssioner’s determ nations are presuned correct,
and generally taxpayers bear the burden of proving otherw se.
Rul e 142(a)(1); Welch v. Helvering, 290 U S. 111, 115 (1933).
Under section 7491, the burden of proof shifts fromthe taxpayer
to the Comm ssioner if the taxpayer produces credible evidence
with respect to any factual issue relevant to ascertaining the
taxpayer’s tax liability. Sec. 7491(a)(1). Petitioner does not
argue that the burden of proof should be shifted to respondent
under section 7491. Regardl ess of whether the sec. 72(t)
additional tax is an “additional anobunt” to which sec. 7491(c)
woul d apply, petitioner has net his burden of show ng that he was
di sabled at the tinme of the distribution.
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The determ nati on of whether a taxpayer is disabled is nmade
with reference to all the facts of the case. See sec. 1.72-
17A(f)(2), Incone Tax Regs. The regulations also set forth
general considerations upon which a determ nation of disability
is to be made, such as the nature and severity of the inpairnent.
See sec. 1.72-17A(f)(1), Incone Tax Regs.

The regul ati ons enphasi ze that the “substantial gainful
activity” to which section 72(m(7) refers is the activity, or a
conparabl e activity, in which the individual customarily engaged
prior to the arising of the disability. See Dwer V.

Conmm ssi oner, supra at 341; sec. 1.72-17A(f)(1), Incone Tax Regs.

Therefore, the inpairnment nust be evaluated in terns of whether
it does, in fact, prevent the individual fromengaging in his
customary, or any conparabl e, substantial gainful activity
considering the individual’s education, training, and work
experience. Sec. 1.72-17A(f)(1), Incone Tax Regs.

Respondent argues that on box 7 of Form 1099-R,
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., issued by
Southern Cal, the distribution was classified as an “early
di stribution, no known exception”. Petitioner affirmatively
clainmed on line 2 of Form 5329, Additional Taxes on Qualified
Plans (including IRAs) and Ot her Tax-Favored Accounts, that he

was excepted fromthe additional tax, because the distribution
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was due to total and permanent disability. The Court finds that,
despite the distribution classification on the Form 1099-R,
petitioner has provided sufficient evidence to show that he was
di sabled at the tinme of the distribution.

Prior to petitioner’s knee injury, his position as a boiler
mechani ¢ at the power plant required him wth assistance from
his coworkers, to repeatedly lift heavy objects and to be on his
knees for certain tasks, such as welding on a platform
According to the nedical evaluations frompetitioner’s physicians
during 2003, petitioner experienced pain whenever he noved or
shifted weight onto his left knee. As a result, petitioner was
unable to return to work, because he could not lift heavy
objects. Even had petitioner not retired, the evidence shows
that petitioner’s injuries were such that he could no | onger

performhis job. See Brown v. Conm ssioner, T.C Meno. 1996-421

(finding that petitioner was “disabled” since he could not clinb
| adders, or otherwise |lift heavy objects, or “wal k beans”,
because his position as a project engineer required himto be
substantially nobile and physically fit).

The term “indefinite” under section 72(m)(7) means that it
cannot reasonably be anticipated that the inpairnment will, in the
foreseeable future, be so dimnished as no | onger to prevent
substantial gainful activity. Sec. 1.72-17A(f)(3), |ncone Tax

Regs. For exanple, an individual who suffers a bone fracture
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whi ch prevents himfromworking for an extended period of tine
wi Il not be considered disabled if his recovery can be expected
in the foreseeable future; if the fracture persistently fails to
knit, the individual would ordinarily be considered disabl ed.

Id.

An inpairment which is renmedi abl e does not constitute a
disability. Sec. 1.72-17A(f)(4), Inconme Tax Regs. An i ndividual
w Il not be deened disabled if, with reasonable effort and safety
to hinself, the inpairnment can be dimnished to the extent that
the individual will not be prevented by the inpairnment from
engaging in his customary or any conparabl e substantial gai nful
activity. Ild.

Al t hough petitioner went to physical therapy sessions and
received steroid shots for his pain, petitioner remained on | eave
and was unable to work. Petitioner received treatnents to his
knee for at least 4 years after his injury in 2001. Moreover,
petitioner’s | ower back pain, in part triggered by his knee
injury, stemmed frominjuries sustained earlier in his career as
a boiler mechanic. These longstanding injuries are conparable to
a bone fracture that persistently fails to knit as set forth by
the exanple in the income tax regul ations.

According to a letter frompetitioner’'s primary treating
physi ci an, petitioner was considered “tenporarily totally

di sabled” for the entire period under his care, from March 14,
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2002, to Decenber 10, 2005. The resolution of whether petitioner
was “disabled” within the neaning of section 72(nm)(7) now turns
upon a narrow question of fact--whether petitioner’s injuries
were tenporary or indefinite?

There is a dearth of cases interpreting and anal yzing the
term“indefinite” under section 72(m(7) and section 1.72-
17A(f)(3), Income Tax Regs. There is, however, in the context of
a taxpayer who seeks deductions for certain expenses incurred
whil e away from hone under section 162(a)(2), a well-established
body of casel aw that has anal yzed and contrasted the concepts of

“tenporary” and “indefinite”. See Peurifoy v. Conm ssioner, 358

US 59, 60-61 (1958); Neal v. Comm ssioner, 681 F.2d 1157, 1159

(9th Cr. 1982) (followng Kasun v. United States, 671 F.2d 1059

(7th CGr. 1982)), affg. T.C. Meno. 1981-407; Stricker v.

Comm ssi oner, 54 T.C. 355, 361-362 (1970), affd. 438 F.2d 1216

(6th Cr. 1971). They lend guidance to the interpretation of
“indefinite” in this case.

An enploynent is for an indefinite duration if its
termnation is not foreseeable or is not reasonably expected to
be foreseen within a fixed or reasonably short period of tine.

Mtchell v. Conm ssioner, 74 T.C 578, 581-582 (1980); Stricker

v. Conm ssioner, supra at 361; Wite v. Commi ssioner, T.C Mno.

1984-128; Duley v. Comm ssioner, T.C Mno. 1979-262.
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The nmere | abeling or designation of a job as “tenporary” is
not determnative; the duration of a job is indefinite if
termnation is not foreseeable wthin a short period of tine.

Garlock v. Conmi ssioner, 34 T.C. 611 (1960); Allison v.

Comm ssioner, T.C Meno. 1986-346. Mreover, enploynent that was

tenporary in its inception may becone indefinite due to change in

circunstances, or sinply by the passage of tine. See Mtchell v.

Conmi ssi oner, supra at 581; Norwood v. Commi ssioner, 66 T.C. 467,

469-470 (1976); Kroll v. Conmm ssioner, 49 T.C 557, 562 (1968);

Mbxey v. Comm ssioner, T.C Meno. 1988-156.

Simlarly, although petitioner’s injuries were |abel ed as
“tenporary”, there was no reasonable indication, nor could it be
reasonably anticipated or be foreseen at the tine of the
distribution in 2003, when or if petitioner would be able to
return to work. Even if petitioner’s injuries were “tenporary”
initially, over tinme, they becane indefinite. The inability to
predi ct when petitioner would be able to return to work, if ever,
caused the disability to be indefinite within the neaning of
section 72(m(7) and section 1.72-17A(f)(3), Incone Tax Regs.

See Brown v. Conmi Ssioner, supra.

The Court finds that petitioner’s physical injuries, which
were of a long-continued and indefinite duration, prevented him
fromengaging in his customary or any conparabl e substanti al

gainful activity. Accordingly, petitioner was disabled within
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t he neani ng of section 72(m(7), and the distribution is not

subject to the 10-percent additional tax under section 72(t).
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for petitioner.




