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DAWSON, Judge: This case was heard pursuant to section 7463
of the Internal Revenue Code in effect when the petition was
filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.
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Respondent determ ned the follow ng deficiencies in
petitioners’ Federal incone taxes and accuracy-rel ated penalties

under section 6662(a):

Penal ty
Year Defi ci ency Sec. 6662(a)
2001 $5, 674 $1, 134. 80
2002 18, 003 3, 600. 60
2003 11, 840 2,368. 00

Petitioners have not contested sone of the adjustnments
respondent made that give rise to the deficiencies in gquestion.?
O her adjustnents are conputational,® and the resolution of those
adj ust nents depends on our resolution of the substantive issues

f or deci si on.

2ln the notice of deficiency, respondent (1) disallowed a
deduction of $1,600 for self-enployed health insurance for 2001,
(2) increased petitioners’ 2001 dividend income from$1,692 to
$1,881, (3) increased petitioners’ self-enploynent taxes for 2002
and 2003 from $879 reported on the 2002 return to $7,002 and from
$14, 979 reported on the 2003 return to $15,397, and (4)

di sal |l oned the $427 alternative mnimumtax (AMI) foreign tax
credit carried forward from 2002 to 2003 resulting in AMI of
$1,459 for 2003. In the petition, petitioners did not assign
error to those adjustnents.

2Respondent nade the foll owi ng conputational adjustnents
resulting fromthe adjustnents to incone: (1) Increased the
t axabl e amount of Social Security benefits for 2001 from $278
reported on the return to $6,574, (2) increased the deductions
for self-enploynent tax for 2002 and 2003 from $440 reported on
the 2002 return to $3,501 and from $7, 490 reported on the 2003
return to $7,699, and (3) reduced the deduction for exenptions
for 2003 from $5,978 reported on the 2003 return to $5, 124.
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The issues for decision are:

(1) Wether petitioners are entitled to the deductions for
depreciation of farm buildings and drainage tile that they
claimed on Schedules F, Profit or Loss From Farm ng, for 2001,
2002, and 2003;

(2) whether petitioners are entitled to elect under section
179 to expense in 2002 a portion of the cost of a truck placed in
service in 2001

(3) whether petitioners are entitled to deductions for
travel expenses they clainmed on Schedul es F and Schedul es E
Suppl enental | ncone and Loss, for 2001, 2002, and 2003; and

(4) whether petitioners are |liable for the accuracy-rel ated
penal ty under section 6662(a) for each of the years at issue.

Backgr ound

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed petitioners resided in
Salt Lake City, U ah.

Janes M Riley (petitioner) worked as an extracting
metal lurgist for the Departnent of the Interior from 1953 to
1983. Petitioner’s father and grandfathers were cattle feeders.
Petitioner began his cattle feeding activity while he was
enpl oyed with the Departnent of the Interior. He was famliar

with real estate transactions and bought and sold feeder cattle



and managed his farm ng operations. His primary business is
cattle feeding, and his tax honme during the years at issue was in
Ut ah.

After petitioner retired fromthe Departnent of the
Interior, he bought three farnms in Jackson County, M nnesot a,
fromthe Federal Farm Credit Associ ation; nanely, the DeMoore
farm purchased in 1986, the Sioux Valley farm purchased in 1990,
and the Ross farm purchased in 1997. He raised corn and soybeans
on the farns. He used part of the corn crop to feed cattle.

Petitioner bought the DeMbore farmin 1986 for $129, 000.

The buil dings on the farmincluded a house, four barns (the hog
rai sing barn, the granary, the storage building, and a fourth
barn), a pole shed, and two silos. Petitioner used the house as
an office and for his | odging when he was at the farm He stored
old scrap itens in the storage building, allowed others to store
firewood in the pole shed, and parked a “farmcar” in the
granary.* He did not use the pole shed, the silos, or the barns
in his farm ng operations.

Petitioner purchased the 160-acre Sioux Valley farmin 1990
for $1,375 per acre. The inprovenents on the Sioux Valley farm
consi sted of a house and a well. He did not use the house or the

well in his farm ng operations.

“Aside frompetitioner’s description of the vehicle as a
“farmcar”, there is no evidence in the record as to the car’s
use.
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Petitioner purchased the Ross farmin 1997 for $154, 000.
The i nprovenents on the Ross farm consisted of two buildings (a
barn and a storage building) and installed drainage tile. He did
not use the barn in his farm ng operations but occasionally used
the storage building to store soybeans.

Petitioner purchased a 2001 Dodge Truck for $35,000 for use
in his farmng activity. He used it to transport grain in
M nnesota and when traveling to Montana, Wom ng, and South
Dakota to find feeder cattle for purchase. During 2001, 2002,
and 2003, petitioner drove the truck approximtely 7,000 mles
each year in his farmng operations. He also has three other
vehi cl es that he used while conducting his farm ng and rental
activities.

Petitioner prepared and tinely filed petitioners’ Forns
1040, U.S. Individual Inconme Tax Return, for 2001, 2002, and
2003, using the cash basis nmethod of accounting.

On Schedules E, petitioners reported rental inconme and | oss
fromthe rental of four houses. One house was reported as being
in South Dakota, one in Mnnesota, one in lowa, and one in U ah.
Petitioners reported a rental |loss of $178 for 2001 and rental
i ncone of $5,032 for 2002 and $5, 133 for 2003.

Petitioners reported income fromfarmng on Schedules F
They reported a net farmloss of $29,350 for 2001 and net farm

profits of $6,219 for 2002 and $156, 492 for 2003.
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On Schedul es F, petitioners clainmed depreciation deductions
for the truck, the farm buil dings on the DeMdore, Sioux Valley,
and Ross farns, and the installed tile on the Ross farmusing the
straight-line nethod for the years at issue.

The truck was placed in service on January 1, 2001. On the
2001 return, petitioners clainmed a $7,000 depreciation deduction
for the truck, depreciating the $35,000 cost of the truck over 5
years using the straight-line nethod. On the 2002 return,
petitioners attenpted to elect to expense $24, 000 of the cost of
the truck under section 179. On the 2002 return, they deducted
t he $24, 000 expensed anount plus $1,000 of depreciation for the
truck. On the 2003 return, petitioners deducted $1, 000 of
depreciation for the truck

Petitioner did not allocate the purchase prices of the
DeMoore, Sioux Valley, and Ross farns between the | and and the
i nprovenents on the farnms. Rather, he estinmated the fair narket
val ues of the inprovenents and used those anmounts as his bases in
the inprovenents. He estinated that the fair market val ue of the
DeMbore farm buil di ngs was $75,000, that the fair market val ue of
t he house on the Sioux Valley farmwas $25,000, that the fair
mar ket val ue of the Ross farm buil di ngs was $50, 000, and that the
fair market value of the tile installed on the Ross farm was

$10, 000.
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Petitioners did not claimdepreciation deductions for 1998
and 1999. They thought they could extend the depreciation
periods for the assets for 2 years.

On the Schedul es F for 2001, 2002, and 2003, petitioners
reported depreciation and section 179 expensed anounts as

foll ows:



[tem

2001 Return:
Truck
Far m bui | di ngs
Far m bui | di ngs
Far m bui | di ngs
Drai nage tile

Tot al

2002 Return:
Truck
Far m bui | di ngs
Far m bui | di ngs
Drai nage tile

Tot al

2003 Return:
Truck
Far m bui | di ngs
Drai nage tile

Tot al

Dat e Cost or
Pl aced O her
in Service Basi s
1/ 2001 $35, 000
3/ 1986 75, 000
3/ 1990 25, 000
9/ 1997 50, 000
9/ 1997 10, 000
1/ 2001 $35, 000
3/ 1986 75, 000
3/ 1997 50, 000
9/ 1997 10, 000
1/ 2001 $35, 000
9/ 1997 50, 000
9/ 1997 10, 000

Basi s

Recovery for Depreci ati on
Peri od Depreci ati on Deducti on
5 years - - $7, 000
15 years - - 5, 000
10 years - - 2,500
10 years - - 5, 000
5 years - - 2,000

21,500
5 years $4, 000 $1, 000
15 years - - 5, 000
10 years - - 5, 000
5 years - - 2,000

13, 000
5 years 11, 000 $1, 000
10 years - - 5, 000
5 years - - 2,000

8, 000

El ect ed
Sec. 179

Cost
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For each year at issue, petitioner deducted his travel
expenses, including transportation, neals, and | odging, on
Schedules F and E. He did not keep logs to substantiate dates he
was away from home on business or the business purpose of the
travel. He kept sone, but not all, of his receipts for his
gasoline, neals, and | odgi ng expenses. He did not use the
receipts to calculate his travel expenses. Instead, he used a
formula to conpute the travel expenses deducted on Schedul es E
and F each year

Petitioner estinmated that he traveled 15,000 mles each year
for his rental and farmng activities.® For each year,
petitioner calculated his transportation expense by nultiplying
15,000 mles by the standard m | eage rate for the year ($.345 for
2001; $.365 for 2002; and $.36 for 2003).

Petitioner estinmated that he was away from hone 40 days each
year for rental and farm ng business. He calculated his total
nmeal s and | odgi ng expenses of $3,600 by multiplying the 40 days
by $90, which he believed was the | ow cost per diem | odging
expense rate for the years at issue listed in Rev. Proc. 2000- 39,

2000-2 C. B. 340.

°I'n addition to the 2001 truck, petitioner has three other
vehi cl es that he uses (not exclusively) in his business
activities. He estimated that he used all four to travel a total
of 15,000 mles related to his business activity.
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Petitioner allocated $1,400 of the total travel expenses to

Schedul e E and the remai nder to Schedule F. He allocated and

deducted travel expenses on Schedule E for his rental and

Schedule F for his farmng activity as foll ows:

I tem 2001 2002 2003
Travel :
Transportation $5, 175 $5, 475 $5, 400
Meal s & | odgi ng 3, 600 3, 600 3, 600
Total travel 8,775 9,075 9, 000
Schedul e E rental allocation 1, 400 1, 400 1, 400
Schedule F farmi ng all ocation 7,375 7,675 7, 600

Di scussi on

Respondent disallowed all travel expenses petitioners
deducted on Schedules E and F and nost of the depreciation
petitioners deducted on Schedules F for 2001, 2002, and 200S3.
Petitioners bear the burden of proving that respondent’s
determinations in the notice of deficiency are erroneous.® See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Deductions are a matter of |egislative grace, and petitioners
bear the burden of proving they are entitled to the deductions

they clainmed. See INDOPCO Inc. v. Conm ssioner, 503 U S. 79, 84

(1992).

®Petitioners do not claimthat the burden of proof shifts to
respondent under sec. 7491(a). |In any event, petitioners have
failed to establish that they satisfy the requirenments of sec.
7491(a)(2). On the record before us, we find that the burden of
proof does not shift to respondent under sec. 7491(a).



A. Deducti ons CGenerally

A taxpayer may not deduct personal, living, and famly
expenses unless the Internal Revenue Code expressly provides
otherwi se; e.g., State and local real property taxes are
deducti bl e pursuant to section 164(a)(1). Sec. 262(a). Nor may
a taxpayer deduct capital expenditures; i.e., anounts paid for
new property or for permanent inprovenments or betternents nmade to
i ncrease the value of any property or estate. Sec. 263(a)(1).
Instead, if the capital expenditure is for property used in a
trade or business or held for the production of incone, the
taxpayer may be all owed a deduction for depreciation under

section 167. See, e.g., INDOPCO Inc. v. Comm ssioner, supra at

83- 84.

Taxpayers generally nmay deduct expenses that are ordinary
and necessary in carrying on a trade or business under section
162(a), for the production or collection of inconme under section
212(1), or for the managenent, conservation, or maintenance of
property held for the production of incone under section 212(2).
The statutory prohibitions of sections 262 and 263 regardi ng
deductibility of personal and capital expenses take precedence
over the allowance provisions of sections 162 and 212.

Comm ssioner v. ldaho Power Co., 418 U.S. 1, 17 (1974); Sharon v.

Comm ssi oner, 66 T.C. 515, 523 (1976), affd. 591 F.2d 1273 (9th

Cr. 1978).



B. Depr eci ati on

On Schedul es F, petitioners clainmed depreciation deductions
for the truck, the farm buil dings on the DeMdore, Sioux Valley,
and Ross farns, and the installed tile on the Ross farmusing the
straight-line nethod for the years at issue. Respondent
di sal | oned $19, 500 of the $21,500 depreciation clainmed for 2001,
$35, 667 of the $37,000 clained for 2002, and all of the $8, 000
claimed for 2003. Respondent allowed all of the $2,000
depreciation of the tile installed on the Ross farm deducted for
2001 and $1, 333 of the $2,000 deducted for 2002. Respondent
di sal l owed all depreciation clained for the farm buil di ngs
because petitioners had not established their bases in the
property or shown that the assets net the requirenents of section
167. Respondent al so disall owed depreciation and expensed
deductions petitioners clained for the truck.

1. Depreciation of FarmBuildings and Tile

Section 167(a) allows as a depreciation deduction a
reasonabl e al | onance for the exhaustion, wear, and tear of
property used in a trade or business. The purpose of the
deduction for depreciation is to allow the taxpayer to recover
over the useful life of the property its cost or other basis.

United States v. Ludey, 274 U.S. 295, 300-301 (1927).

Pursuant to section 168(a), the depreciation deduction for

any tangi ble property generally is to be determ ned by using the
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appl i cabl e depreci ation nethod, the applicable convention, and
the applicable recovery period. The period for depreciation of
an asset begins when the asset is first placed into service.
Sec. 1.167(a)-10(b), Inconme Tax Regs. Deductions for
depreci ation nust be taken in the year in which depreciation
occurs and cannot be taken in subsequent years by reason of a
taxpayer’s failure to deduct the depreciation allowance in prior
years. Sec. 1.167(a)-10(a), Incone Tax Regs.

Cenerally, depreciation is conputed by using the cost of the
property as its basis. Secs. 167(c), 1011, 1012; sec.
1.167(g)-1, Income Tax Regs. |If depreciable property and
nondepr eci abl e property such as real property with inprovenents
are bought for a lunp sum the cost nust be apportioned between

the land and the inprovenents. United States v. HIl, 506 U S

546, 559 (1993); sec. 1l.167(a)-5, Incone Tax Regs. |n making
this allocation, section 1.167(a)-5, Incone Tax Regs., provides:

In the case of the acquisition on or after March 1
1913, of a conbination of depreciable and
nondepr eci abl e property for a lunp sum as for exanple,
bui l di ngs and | and, the basis for depreciation cannot
exceed an anmount which bears the sanme proportion to the
lump sum as the value of the depreciable property at
the tinme of acquisition bears to the value of the
entire property at that tine. * * *

Thus, the relevant inquiry is the respective fair market val ues
of the depreciable and nondepreci abl e property at the tine of

acquisition. Wis v. Conmm ssioner, 94 T.C 473, 482-483 (1990);

Randol ph Bl dg. Corp. v. Conm ssioner, 67 T.C. 804, 807 (1977).
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Petitioners clainmed depreciation deductions for the
bui l di ngs on the DeMbore farm the Sioux Valley farm and the
Ross farm Respondent argues alternatively that petitioners are
not entitled to the depreciati on deducti ons because they did not
use the buildings in their farmng activities, the depreciation
peri ods had expired, and/or they have not established their cost
bases in the buildings. W agree with respondent on all three
poi nts.

Petitioner bought the 160-acre DeMoore farm fromthe Federal
Farm Credit Association in 1986 for $129,000. The buil dings on
the farmincluded a house, four barns (the hog raising barn, the
granary, the storage building, and a fourth barn), a pole shed,
and two silos. Petitioner did not allocate the cost of the farm
between the |l and and the buildings. He estimated that the fair
mar ket val ue of the DeMoore farm buil di ngs was $75, 000 and
allocated that anount to the buildings on the farm He used the
house as an office and for lodging. He did not use the pole
shed, the silos, or the barns in his farm ng operations. On
their returns, petitioners reported that the buil dings were
pl aced in service in March 1986, had a recovery period of 15
years, and had a cost basis of $75,000. They deducted $5, 000
depreciation for 2001 and 2002.

Petitioners are not entitled to deductions for depreciation

of the pole shed, the silos, or the barns for any of the years at
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i ssue because petitioner did not use those structures in his
farmng or rental activities. Although petitioner used the house
as an office and for his |odging when he was at the farm
petitioners are not entitled to deductions for depreciation of
the house for the years at issue. They are not entitled to
deductions for depreciation in 2002 because the 15-year
depreciation period expired in March 2001. Petitioners did not
cl ai m depreci ati on deductions for 1998 and 1999. They t hought
that they could extend the depreciation periods for the assets
for 2 years. The failure to claimthe depreciation deductions in
1989 and 1999 does not extend the depreciation period into 2002
and | ater years. See sec. 1.167(a)-10(a), Incone Tax Regs.
Petitioners are not entitled to a deduction for depreciation of
t he house for 2001 both because they have not established their
original cost basis in the house (i.e., they have not established
the portion of the purchase price of the farmthat is properly
allocated to the house) and because they have not shown that the
total depreciation allowed or allowable in earlier years had not
reduced their basis in the house to zero.’

Petitioner purchased the 160-acre Sioux Valley farmfromthe
Federal Farm Credit Association in 1990. He paid approxi mtely

$1, 375 per acre or approximately $220,000 for the Sioux Valley

'Had petitioners established that their cost basis in the
house was $75, 000, they woul d have been entitled to depreciation
of only $833.33 ($5,000 x 2/12) for 2 nonths in 2001, not the
$5, 000 cl ai med on the 2001 return.
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farm There were inprovenents on the Sioux Valley farm
consisting of a house and a well. Petitioner did not use the
house or the well in his farmng operations. He estimated that
the fair market value of the house on the Sioux Valley farm was
$25, 000 and depreciated it using the straight-1ine nmethod over 10
years. Petitioners are not entitled to deduct the $2,500 they
clainmed for 2001 for depreciation of the house and the well
because petitioner did not use the house or the well in his
farmng or rental activity and the 10-year depreciation period
expired in 2000. Their failure to claimthe depreciation
deductions for 1998 and 1999 does not extend the depreciation
period into later years. See sec. 1.167(a)-10(a), I|ncone Tax
Regs.

Petitioner purchased the Ross farmfromthe Federal Farm
Credit Association in 1997 for $154,000. |nprovenents on the
Ross farm bui | di ngs consi sted of two buildings (a barn and a
storage building) and installed drainage tile. Petitioner
estimated that the value of the Ross farm buil di ngs was $50, 000.
He did not use the barn in his farm ng operations but
occasionally used the storage building to store soybeans.
Petitioners are not entitled to depreciation deductions for the
barn because petitioner did not use it in his farmng or rental

activity. Although he occasionally used the storage buil ding
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to store soybeans, petitioners are not entitled to depreciation
deducti ons because they have not established the cost basis in
t he storage buil di ng.

Wth respect to depreciation deductions related to the tile
installed on the Ross farm petitioners clained $2,000 for each
of the years at issue. Respondent allowed all of the $2,000
depreciation of the tile deducted for 2001 and $1, 333 of the
$2, 000 deducted for 2002. Respondent disallowed the $667 of the
depreciation of the tile clainmed for 2002 and all of the $2, 000
deducted for 2003 because the 5-year useful life had expired in
Septenber 2002. Petitioners are not entitled to the clained
depreci ati on deductions beyond the useful life of the tile.

Petitioner testified that he paid approximately $129, 000 for
t he DeMbore farm approximately $1, 375 per acre ($220,000 for 160
acres) for the Sioux Valley farm and $154,000 for the Ross farm
He testified that all three properties were 160-acre farns that
he purchased at distress prices fromthe Federal Farm Credit
Association. Petitioner did not submt copies of the purchase
agreenents, deeds, nortgages, cancel ed checks, or any other
docunents to establish the purchase prices of the farns.

Petitioner submtted an undated letter from Dan Pi ke &
Associ ates Auction Co. listing farm and and building lots sold by
the conpany. Petitioner has witten “2005" on the letter. The

| etter provides no evidence of the value of petitioner’s farm and
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or the buildings thereon at the tine he purchased the farns.
Petitioner also submtted real property tax assessnents for the
farms for 1997 and/or 1998. The assessnments do not separately
apprai se the land and the inprovenents on the |and. Therefore,
t he assessnents provide no evidence of the conparative val ues of
the land and the inprovenents.

I f a clained deduction is not adequately substantiated, we
are permtted to estimate expenses when we are convinced fromthe
record that the taxpayer has incurred such expenses. Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). However, we

require a basis upon which an estinmate nay be nmade. Vanicek v.

Commi ssioner, 85 T.C 731, 743 (1985). Here we have no such

basis. The taxpayer must present credi ble evidence that provides

a rational basis for our estimate. |1d. GCohan is inapplicable

“where the claimed but unsubstanti ated deductions are of a sort
for which the taxpayer could have and shoul d have nmaintai ned the

necessary records.” Lerch v. Comm ssioner, 877 F.2d 624, 628

(7th CGr. 1989), affg. T.C Meno. 1987-295. Under such
circunstances the Tax Court is under no obligation to guess as to

t he anobunts of the expenses. Lutheran Mut. Life Ins. Co. v.

United States, 816 F.2d 376, 379 (8th G r. 1987) (observing that

“given the | ack of evidentiary support for taxpayer’s clained
deductions, we cannot say that the trial court erred in declining

to uphold at | east sone deduction under Cohan”).
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Petitioners ask us to agree with their estimate of the
val ues of the inprovenents and |land at the tinme of purchase.
However, they offered only the vaguest estimtes of the val ues of
the inprovenents on the farns. It is not appropriate under Cohan
for us to guess the allowabl e anounts of depreciation. See,

e.g., Shaw v. Conm ssioner, T.C Meno. 2003-111. W decline to

do so. Consequently, we hold that petitioners have failed to
substantiate their bases in the buildings.

2. Depreci ati on of Truck

On the 2001 return, petitioners clainmed a $7, 000
depreci ati on deduction for the truck, depreciating the $35, 000
cost of the truck over 5 years using the straight-1ine nethod.
On the 2002 return, petitioners attenpted to el ect to expense
$24, 000 of the cost of the truck under section 179. On the 2002
return, they deducted the $24, 000 expensed anount plus $1, 000 of
depreciation for the truck. On the 2003 return, petitioners
deducted $1, 000 of depreciation for the truck. Respondent
di sal |l oned all of those deducti ons.

Respondent concedes that the truck was placed in service on
January 1, 2001, and was used solely for business purposes.
Respondent al so concedes that petitioners are entitled to a
$7, 000 deduction for depreciation of the truck for 2001, 2002,
and 2003 but asserts that petitioners may not elect to expense

$24, 000 of the cost of the truck for 2002.
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Section 179(a) generally allows a taxpayer to elect to treat
the cost of section 179 property as a current expense in the year
the property is placed in service, within certain dollar
l[imtations. Sec. 179(b). The election nust be nade on the
taxpayer’s first income tax return (whether or not the return is
tinmely) or on an anended return filed within the tinme prescribed
by law (i ncluding extensions) for filing the original return for

such year. Sec. 179(c)(1)(B); Genck v. Conmm ssioner, T.C Meno.

1998-105; sec 1.179-5(a), Inconme Tax Regs. A taxpayer nmay not
el ect to expense the cost of section 179 property in a year other
than the year in which the property is placed in service. Kay v.

Comm ssioner, T.C Menp. 2002-197, affd. 85 Fed. Appx. 362 (5th

Cr. 2003).

Petitioners’ truck was placed in service in 2001, and
petitioners were required to nake the el ection under section 179
on their 2001 return. Petitioners did not elect to expense the
cost of the truck on their 2001 return. Instead, they clained a
$7, 000 depreciation deduction for the truck, depreciating the
$35, 000 cost of the truck over 5 years using the straight-1ine
met hod. Their attenpt to make the section 179 election on their

2002 return was ineffective. See Kay v. Conmm SSioner, supra.

We hold that petitioners are entitled to deduct $7,000 for

depreciation of the truck for each year in issue.



C. Travel Expenses

In general, expenses incurred for a taxpayer’s daily neals
and | odging and for commuting between the taxpayer’s residence
and the taxpayer’s place of business are nondeducti bl e personal

expenses. Sec. 262(a); see, e.g., United States v. Correll, 389

U S 299 (1967); Conm ssioner v. Flowers, 326 U.S. 465, 472-473

(1946); Barry v. Conmm ssioner, 54 T.C 1210, 1214 (1970), affd.

per curiam 435 F.2d 1290 (1st Cir. 1970); see al so secs.
1.162-2(e), 1.262-1(b)(5), Incone Tax Regs. By contrast,
travel i ng expenses, including anounts expended for neal s and

| odgi ng, may be deducted if they are incurred while away from
home in the pursuit of a trade or business or related to

i ncome- produci ng property.® Secs. 162(a)(2), 212, 262.

1. Record Keepi ng

A taxpayer is required to maintain records sufficient to
establish the amount of his deductions. See sec. 6001; sec.
1.6001-1(a), Inconme Tax Regs. When a taxpayer establishes that
he paid or incurred a deductible expense but does not establish
t he anobunt of the deduction, we nay estimate the anount all owabl e

in some circunstances. Cohan v. Commi ssioner, 39 F.2d at 543-

544. There nust be sufficient evidence in the record, however,

8For a taxpayer to be considered “away from honme” within the
meani ng of sec. 162(a)(2), the taxpayer nust be on a trip that
requires the taxpayer to stop for sleep or a substantial period
of rest. United States v. Correll, 389 U S. 299 (1967);
Strohmaier v. Conm ssioner, 113 T.C 106, 115 (1999).




- 22 .
to permt us to conclude that a deductible expense was paid or

incurred in at |least the anount allowed. WIlians v. United

States, 245 F.2d 559, 560 (5th Gr. 1957).

For certain kinds of expenses otherw se deducti bl e under
section 162(a) or 212, such as travel, neal, and entertai nnent
expenses, and those expenses attributable to “listed property”,

section 274(d) overrides the Cohan rule. Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d CGr. 1969); sec. 1.274-5T(a), Tenporary |Incone Tax Regs.,
50 Fed. Reg. 46014 (Nov. 6, 1985). Listed property includes any
passenger autonobile® and any other property used as a neans of
transportation, under section 280F(d)(4)(A) (i) and (ii), unless
excepted by section 280F(d)(4)(C or (5)(B). Under section
274(d), a taxpayer nust satisfy strict substantiation

requi renents before a deduction is allowable. Secs. 274(d),

6001; sec. 1.6001-1(a), (e), lIncone Tax Regs.

The term “passenger autonobile” does not include trucks and
vans excluded by regulation. Sec. 280F(d)(5)(B)(iii). Pursuant
to sec. 1.280F-6(c)(3)(iii), Income Tax Regs., a passenger
aut onobi |l e does not include a truck or van that is a qualified
non- per sonal -use vehicle defined under sec. 1.274-5T(k),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46033 (Nov. 6, 1985).
Petitioner’s truck is not excluded fromthe definition of
passenger autonobile. See sec. 1.274-5T(k), Tenporary |Income Tax

Regs., supra.

Opetitioner used his truck and three other vehicles for his
rental and farmng activities. On the record before us, we find
that petitioners’ vehicles, which are not subject to any of the
exceptions in sec. 280F(d)(4)(C or (5)(B), are listed property
wi thin the neaning of sec. 280F(d)(4).
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The el enents that a taxpayer nust prove with respect to an
expenditure for traveling away from hone on business, including
meal s, are: (1) The anobunt of each such expenditure for
traveling away from hone, except that the daily cost of the
travel er’s own breakfast, |unch, and di nner nay be aggregated;
(2) the tinme of each such expenditure; i.e., the dates of
departure and return for each trip away from hone and the nunber
of days away from hone spent on business; (3) the place of each
such expenditure; i.e., the destinations or locality of travel,
descri bed by nanme of city or town or other simlar designation;
and (4) the business purpose of each such expenditure; i.e., the
busi ness reason for the travel or the nature of the business
benefit derived or expected to be derived as a result of travel.
Sec. 1.274-5T(b)(2), Tenporary Incone Tax Regs., 50 Fed. Reg.
46014- 46015 (Nov. 6, 1985). A taxpayer is required to

substanti ate each el enent of an expenditure or use

* * * py adequate records or by sufficient evidence
corroborating his own statenment. Section 274(d)
contenplates that a taxpayer will maintain and produce
such substantiation as will constitute proof of each
expenditure or use referred to in section 274. Witten
evi dence has considerably nore probative val ue than
oral evidence alone. |In addition, the probative val ue
of witten evidence is greater the closer intinme it
relates to the expenditure or use. A contenporaneous
log is not required, but a record of the elenents of an
expenditure or of a business use of |isted property
made at or near the tine of the expenditure or use,
supported by sufficient docunentary evidence, has a
hi gh degree of credibility not present wwth respect to
a statenent prepared subsequent thereto when generally
there is a lack of accurate recall. Thus, the
corroborative evidence required to support a statenent
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not nmade at or near the tinme of the expenditure or use
must have a high degree of probative value to el evate
such statenent and evidence to the level of credibility
reflected by a record nade at or near the tinme of the
expendi ture or use supported by sufficient docunentary
evidence. The substantiation requirenents of section
274(d) are designed to encourage taxpayers to nmaintain
the records, together with docunentary evi dence, as
provided in paragraph (c)(2) of this section [1.274-5T,
Tenporary I ncome Tax Regs.].

Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016- 46017 (Nov. 6, 1985).
Respondent concedes that petitioners have substantiated the

follow ng travel expenses for fuel, food, and | odging:

ltem 2001 2002 2003
Fuel $303. 75 $168. 22 $264. 84
Food 87. 39 82.73 120. 17
Mot el - 0- 689. 05 - 0-

Total travel 391. 14 940. 00 385.01

2. Alternative Substantiati on Methods

Petitioners assert that they are entitled to use the per
diemrates to substantiate their travel expenses. Section 274(d)
permts the Secretary to provide by regulations that sone or al
of the substantiation requirenents do not apply in the case of an
expense that does not exceed an anount prescribed by the
regul ations. Pursuant to section 1.274-5(g), Incone Tax Regs.,
the Comm ssioner is authorized to prescribe rules in
pronouncenents of general applicability under which all owances

for certain types of ordinary and necessary expenses for
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traveling away fromhonme wll be regarded as satisfying the

substantiation requirenents of section 274(d). Beech Trucking

Co. v. Conm ssioner, 118 T.C 428, 434 (2002).

3. Meal s and Lodgi ng

Pursuant to the regul ations, the Conmm ssioner issued Rev.
Proc. 2000-39, 2000-2 C B. 340, Rev. Proc. 2001-47, 2001-2 C B
332, and Rev. Proc. 2002-63, 2002-2 C.B. 691, in effect for the
years 2001, 2002, and 2003, respectively (collectively the
revenue procedures). Section 4.01 of the revenue procedures
provi des an optional nmethod for enployers to substantiate the
anounts of ordinary and necessary busi ness expenses of an
enpl oyee for |odging, neals, and/or incidental expenses incurred
while traveling away from hone. Section 4.03 of the revenue
procedures al so provides an optional nethod for enpl oyees and
sel f-enpl oyed individuals to substantiate the anounts of business
meal s and incidental expenses incurred while traveling away from
home. Petitioner relies on these revenue procedures to support
t he per di em expense deductions clainmed for neals and | odgi ng for
t he days he was away from hone on business during the years at
i ssue.

Wil e section 4.01 of the revenue procedures authorizes the
per diem nmethod to substantiate |odging, neal, and incidental
costs, that per diemnethod is available only to enployers who

pay a per diemallowance in |ieu of reinbursing the actual
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expenses an enpl oyee incurs while traveling away from hone.
Petitioner’s clainmed | odgi ng expenses do not conme under this

provi si on because he was self-enployed in connection with his

farmng and rental activities.

Accordingly, petitioner’s claimed |odging expenses for each
of the years at issue are not deenmed substanti ated under the
revenue procedures. Respondent concedes that petitioner has
substanti ated | odgi ng expenses of $689.05 for 2002, and the Court
finds that petitioners may deduct $689.05 for 2002. Petitioner
has not substantiated and is not entitled to deduct any anount
for | odgi ng expenses for 2001 or 2003.

Petitioner, as a self-enployed individual, however, is
entitled to rely on the per diem nmethod all owed under section
4.03 of the revenue procedures for neals and incidental expenses.
Section 4.03 of the revenue procedures allows a self-enployed
t axpayer to use the per diemnethod for neals and incidental
expenses, provided the taxpayer “substantiates the el enents of
time, place, and busi ness purpose of the travel” expenses.
Respondent argues that petitioner failed to substantiate these
el emrents and, therefore, is not entitled to use the per diem
met hod for neals and incidental expenses for the years at issue.

W di sagree.
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As previously stated, respondent has conceded that
petitioners have substantiated and may deduct travel expenses for
fuel, food, and | odging totaling $391. 14 for 2001, $940 for 2002,
and $385.01 for 2003.

Respondent’ s concession that petitioners have substanti at ed
t hese expenses is a concession that petitioner incurred the
expenses while he was away from hone on business. Petitioners
substanti ated those expenses with receipts and bank statenents

provided to respondent and entered into the record of this case.

The recei pts and bank statenents show purchases that petitioner

made in States other than Utah dated as foll ows:

Dat e Source State
4/ 22/ 2001 St at enent Wom ng
4/ 24/ 2001 St at enent Wom ng
4/ 25/ 2001 Recei pt/ St at enent Wom ng
4/ 26/ 2001 Recei pt/ St at enent Sout h Dakot a
4/ 28/ 2001 Recei pt/ St at enent M nnesot a
5/ 3/ 2001 Recei pt | owa
5/ 10/ 2001 Recei pt M nnesot a
5/ 16/ 2001 Recei pt M nnesot a
5/ 23/ 2001 Recei pt | owa
5/ 30/ 2001 Recei pt M nnesot a
6/ 3/ 2001 Recei pt M nnesot a
6/ 5/ 2001 Recei pt M nnesot a
6/ 7/ 2001 Recei pt/ St at enent M nnesot a
6/ 14/ 2001 Recei pt Sout h Dakot a
6/ 15/ 2001 Recei pt Nebr aska
6/ 16/ 2001 Recei pt/ St at enent M nnesot a
6/ 17/ 2001 Recei pt Wom ng
9/ 5/ 2001 Recei pt/ St at enent Wom ng
9/ 6/ 2001 Recei pt/ St at enent Wom ng
9/ 6/ 2001 St at enent Sout h Dakot a
9/ 7/ 2001 Recei pt M nnesot a
9/ 10/ 2001 St at enent M nnesot a
9/ 15/ 2001 Recei pt/ St at enent M nnesot a



9/ 22/ 2001
9/ 27/ 2001
9/ 30/ 2001
10/ 2/ 2001
10/ 5/ 2001
10/ 9/ 2001
10/ 12/ 2001
10/ 25/ 2001
10/ 27/ 2001
10/ 28/ 2001
10/ 29/ 2001

4/ 23/ 2002
4/ 24/ 2002
5/ 3/ 2002

5/ 21/ 2002
5/ 29/ 2002
6/ 11/ 2002
8/ 14/ 2002
8/ 15/ 2002
8/ 15/ 2002
8/ 19/ 2002
8/ 22/ 2002
8/ 22/ 2002
8/ 23/ 2002
8/ 23/ 2002
9/ 10/ 2002
9/ 19/ 2002
10/ 07/ 2002
10/ 16/ 2002
10/ 18/ 2002

4/ 30/ 2003
5/ 1/ 2003
6/ 12/ 2003
6/ 14/ 2003
9/ 3/ 2003
9/ 4/ 2003
9/ 5/ 2003
9/ 26/ 2003
10/ 16/ 2003
10/ 17/ 2003
10/ 19/ 2003
10/ 20/ 2003

Recei pt
Recei pt
Recei pt/ St at enent
Recei pt
Recei pt/ St at enent
Recei pt
Recei pt
Recei pt
Recei pt
Recei pt/ St at enent
Recei pt/ St at enent

St at ement

Recei pt

Recei pt

Recei pt

Recei pt

Recei pt

Recei pt

Recei pt/ St at enent
Recei pt/ St at enent
St at ement

St at ement

Recei pt

Recei pt/ St at enent
Recei pt

Recei pt

Recei pt

Recei pt

Recei pt

Recei pt/ St at enent

Recei pt

Recei pt

St at ement

St at ement

Recei pt/ St at enent
Recei pt/ St at enent
Recei pt/ St at enent
Recei pt

Recei pt/ St at enent
St at ement

Recei pt/ St at enent
Recei pt/ St at enent

M nnesot a

M nnesot a

M nnesot a

M nnesot a

M nnesot a

M nnesot a

M nnesot a
Sout h Dakot a
Nebr aska

Col or ado

Wom ng

Wom ng
Wom ng
Wom ng

M nnesot a
M nnesot a
Nebr aska
Wom ng
Wom ng
Sout h Dakot a
| owa

| owa

Nebr aska
Nebr aska
M nnesot a
M nnesot a
| owa

Nebr aska
Nebr aska

Wom ng

Wom ng

Nebr aska
Nebr aska
Wom ng

Mont ana
Wom ng

Sout h Dakot a
M nnesot a
Sout h Dakot a
Sout h Dakot a
Col or ado

Wom ng
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The recei pts and statenents establish the dates and pl aces
of the travel, and respondent’s concession that petitioner has
substanti ated the expenses evidenced by the receipts is a
concession that he was away from hone conducti ng busi ness on
those dates. Consequently, petitioners have satisfied the
requi renents of section 4.03 of the revenue procedures and are
entitled to use the per diemnmethod for the 33 days established
for 2001, the 16 days established for 2002, and the 12 days
established for 2003. Publication 1542, Per Diem Rates (For
Travel Wthin the Continental United States) (Rev. Mar. 2001,
Feb. 2002, and Feb. 2003), reports that the standard rate for
neal s and incidental expenses is $30 for all years at issue.

Section 274(n)(1)(A) provides that the amobunt allowable as a
deduction for “any expense for food or beverages” is generally
limted to 50 percent of the anmount of the expense that would
ot herwi se be all owable. The revenue procedures provide rules for
appl ying the section 274(n)(1) 50-percent limtation to per diem
al l onances. Under section 6.05(1) of the revenue procedures, a
t axpayer who conputes the anmount of his or her neals and
i nci dental expenses under section 4.03 of the revenue procedures
is required to treat that anount as an expense for food and
beverages. The expenses are thus subject to the |imtation of

section 274(n)(1).
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Under section 4.03 of the revenue procedures, petitioners
substanti ated nmeal s and i nci dental expenses of $990 ($30 x 33
days) for 2001, $480 ($30 x 16 days) for 2002, and $360 ($30 x 12
days) for 2003. Those expenses are subject to the section
274(n) (1) 50-percent limtation. Therefore, we hold that
petitioners may deduct nmeal and incidental expenses of $445 in
2001, $240 in 2002, and $180 in 2003.

Petitioner’s ineligibility to claimgreater anmounts for
meal s and lodging is a result of his failure to maintain proper
records of his expenses, including |ogs show ng the dates,
pl aces, and business activity conducted while he was away from
hone.

4. Aut onpbi | e/ Truck Expenses

Aut onobi | e expenses if paid or incurred for business reasons
or related to incone-producing property are not personal and may
be deducti bl e under section 162(a) or section 212, even if not
paid or incurred for travel away fromhone. 1In lieu of
substantiating the actual anmpbunt of the ordinary and necessary
expenses of using a vehicle for “local transportation [excluding
commuti ng expenses] and transportation to, fromand at the
destination while traveling away from honme”, a taxpayer may use a
standard m | eage rate established by the Internal Revenue Service
(standard mleage rate). Sec. 1.274-5(j)(2), Inconme Tax Regs. A
deduction using the standard mleage rate is conputed on a yearly

basis and is in lieu of all operating and fixed costs of the
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vehi cl e, including depreciation, maintenance and repairs, tires,
gasoline, oil, insurance, and license and registration fees.

Rev. Proc. 2002-61, sec. 5.03, 2002-2 C. B. at 616; Rev. Proc.
2001-54, sec. 5.03, 2001-2 C.B. at 530; Rev. Proc. 2000-48, sec.
5.03, 2000-2 C.B. at 570. The standard mleage rate is to be

mul tiplied by the nunber of business mles traveled. Rev. Proc.
2002-61, sec. 5.02, 2002-2 C.B. at 618; Rev. Proc. 2001-54, sec.
5.02, 2001-2 C.B. at 532; Rev. Proc. 2000-48, sec. 5.02, 2000-2
C.B. at 571. The standard mleage rate is 34.5 cents per mle
for 2001, Rev. Proc. 2000-48, secs. 5.01, 11, 2000-2 C.B. at 571
577; 36.5 cents per mle for 2002, Rev. Proc. 2001-54, secs.
5.01, 11, 2001-2 C.B. at 531, 537; and 36 cents per mle for
2003, Rev. Proc. 2002-61, secs. 5.01, 11, 2002-2 C.B. at 618,
623. The use of the standard m | eage rate establishes only the
anount deened expended with respect to the business use of a
vehicle. Sec. 1.274-5(j)(2), Income Tax Regs. The taxpayer nust
still establish the anmount (i.e., the business mleage), the
time, and the busi ness purpose of each such use. |d.

Petitioner testified that he used his truck and his other
vehi cl es for business purposes each year and estimted that he
drove 15,000 mles each year for his farm ng and rental
activities. He used the standard m | eage rate and deducted
$5, 175 (34.5 cents per mle) for 2001, $5,475 (36.5 cents per

mle) for 2002, and $5,400 (36 cents per mle) for 2003.
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Respondent concedes that petitioners drove the truck 7,000
m | es each year and that the truck is used solely for business
pur poses. Although petitioners probably used their other
vehi cl es for business purposes and drove nore business mles than
respondent conceded, their failure to substantiate the m | eage on
their other vehicles forecl oses any use of the standard m | eage
rate for establishing the ordinary and necessary expenses of
usi ng those vehicles. Petitioner did not maintain a
cont enpor aneous di ary, calendar, or mleage |og of his business
travel, and he failed to prove that he otherw se nmade a record of
the all eged business use of his other vehicles at or near the
time of the use. He did not retain receipts for nost of the
expenses paid and did not establish the total business mles
driven during any of the years at issue.

| f petitioner uses the standard mleage rate for the 7,000
mles of business use of the truck, petitioners will be entitled
to total deductions of $2,415 (34.5 cents per mle) for 2001,
$2,555 (36.5 cents per mle) for 2002, and $2,520 (36 cents per
mle) for 2003 for all operating and fixed costs of the vehicle,
i ncl udi ng depreciation, maintenance and repairs, tires, gasoline,
oil, insurance, and license and registration fees. Respondent
concedes that petitioners are entitled to depreciation deductions
of $7,000 for the truck each year and have substanti ated fuel

expenses of $303.75 for 2001, $168.22 for 2002, and $264.84 for
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2003. The depreciation deductions al one exceed the anmounts
petitioners could deduct using the standard m | eage rate.

The deductions conputed under the standard m | eage rate are
in lieu of separate deductions for depreciation and actual
operating costs. Since petitioners are allowed a greater
deduction for actual costs, they are not allowed a deduction for
transportation costs using the standard m | eage rate. See, e.g.,

Tesar v. Conm ssioner, T.C. Mnob. 1997-207; Velinsky v.

Conmi ssioner, T.C. Menp. 1996-180.

In addition to the allowabl e deduction of $7,000 for
depreciation of the truck for each year in issue, petitioners are
entitled to deduct fuel expenses of $303.75 for 2001, $168.22 for
2002, and $264.84 for 2003.

D. Accur acy-Rel ated Penalties

Respondent determ ned accuracy-rel ated penal ti es agai nst
petitioners under section 6662(a) for the years in issue.
Section 7491(c) places on the Comm ssioner the “burden of
production” with respect to a taxpayer’s liability for any
penalty, addition to tax, or additional anmount (collectively,
penalty). 1In order to satisfy the burden of production under
section 7491(c), the Comm ssioner nust produce evidence that it

is appropriate to inpose the relevant penalty. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). Once the Comm ssi oner

has nmet this burden, the taxpayer nust conme forward with
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per suasi ve evidence that the penalty does not apply. 1d. at 447.
The taxpayer may establish, for exanple, that an accuracy-rel ated
penalty is inapplicable because it is attributable to an
understatenment with respect to which the taxpayer acted with
reasonabl e cause and in good faith. Sec. 6664(c)(1). Wether a
t axpayer acted as such is a factual determnation, in regard to
whi ch the taxpayer’s effort to assess the proper tax liability is
an i nportant consideration. Sec. 1.6664-4(b)(1), Incone Tax
Regs.

Section 6662(a)(1l) inposes a penalty in an anmount equal to
20 percent of the portion of the underpaynent attributable to
negl i gence or disregard of rules or regulations. Negligence
i ncludes any failure by the taxpayer to keep adequate books and
records or to substantiate itens properly. Sec. 1.6662-3(b)(1),
I ncome Tax Regs. The term “disregard” includes any carel ess,
reckl ess, or intentional disregard. Sec. 6662(c). D sregard of
rules or regulations is careless if the taxpayer does not
exerci se reasonable diligence to determ ne the correctness of a
return position that is contrary to the rule or regulation. Sec.
1.6662-3(b)(2), Incone Tax Regs. A taxpayer is not liable for
the penalty if he shows that he had reasonabl e cause for the
under paynent and that he acted in good faith. Sec. 6664(c).

Petitioners did not maintain adequate records to

substanti ate the deductions they clainmed on their 2001, 2002, and
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2003 returns. They cl ai med deductions for travel expenses that
were inproperly calcul ated using per diemrates wthout
mai ntai ni ng records of the dates, places, and business activity
of the travel. They did not produce records of the purchase
prices of the farnms or valid appraisals of the | and and buil di ngs
at the tinme of the purchases. They did not seek professional
advice. Petitioners have not shown that their underpaynents
were due to reasonable cause. Accordingly, we hold that
petitioners are |liable for accuracy-related penalties under
section 6662(a) for 2001, 2002, and 2003.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




