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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess ot herw se indicated, subsequent section references are to

the Internal Revenue Code as in effect for the year at issue,

ot her court,

Rul e references are to the Tax Court Rules of Practice and

Procedure. The decision to be entered is not revi ewabl e by any

and this opinion should not be cited as authority.
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Respondent determ ned for 2001 a deficiency in petitioners’
Federal inconme tax of $3,803. After concessions,! the sole issue
for decision is whether petitioners are entitled to claima
dependency exenption deducti on.

Backgr ound

The stipulation of facts and the exhibits received into
evi dence are incorporated herein by reference. At the time the
petition in this case was filed, petitioners resided in R chnond,
Cal i fornia.

Petitioner Marcus T. R nggold (petitioner) and Bis-MI I ah
Muhanmad (Ms. Muhanmad) are the biol ogical parents of NNM 2
Petitioner and Ms. Miuhammad have never been married to each
other. Petitioner and Ms. Muhanmad |ived apart at all tines
during 2001.

Petitioners jointly filed a Form 1040, U.S. I ndividual
| ncome Tax Return, for 2001, claimng for NNM a dependency

exenpti on deduction. Respondent issued to petitioners a

!Respondent concedes that petitioners are entitled to claim
for 2001: (1) Charitable contribution deductions of $8,258 on
Schedul e A, Item zed Deductions, (2) business expense deductions
of $2,000 for supplies expenses on Schedule C, Profit or Loss
From Busi ness, and (3) a depreciation deduction of $1,136 on
Schedule C. Petitioners concede that they are not entitled to
cl ai m Schedul e C busi ness expense deductions for rent or |ease
paynments made in 2001

2The Court will refer to the mnor child by her initials.
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statutory notice of deficiency for 2001 disallow ng the clained
deducti on.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwise.® Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Section 151(c)(1) allows a taxpayer to claiman exenption
deduction for each qualifying dependent. A child of the taxpayer
is considered a “dependent” so long as the child has not attained
the age of 19 at the close of the cal endar year in which the
t axabl e year of the taxpayer begins and nore than half the
child s support for the taxable year was received fromthe
taxpayer. Secs. 151(c)(1)(B), 152(a)(l1). The age limt is
increased to 24 if the child is a student as defined by section
151(c)(4). Sec. 151(c)(1)(B)

A special support test under section 152(e)(1) limts the
dependency exenption where the child s parents |ive apart.
Section 152(e)(1) applies to both married parents and parents who

have never been narried to each other. King v. Conm ssioner, 121

T.C 245, 251 (2003). Section 152(e)(1) provides:

3Petitioners have not raised the issue of sec. 7491(a),
whi ch shifts the burden of proof to the Conmm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioners have not produced any evi dence that
establishes the preconditions for its application.
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SEC. 152(e) Support Test in Case of Child of Divorced
Parents, Etc.--

(1) Custodial parent gets exenption.--Except as
ot herwi se provided in this subsection, if--

(A) a child (as defined in section 151(c)(3))
receives over half of his support during the
cal endar year from his parents—-

(i) who are divorced or legally
separ ated under a decree of divorce or
separ at e mai nt enance,

(ii1) who are separated under a witten
separation agreenent, or

(ti1) who live apart at all tines
during the last 6 nonths of the cal endar
year, and

(B) such child is in the custody of one or
both of his parents for nore than one-half of the
cal endar year,

such child shall be treated, for purposes of subsection
(a), as receiving over half of his support during the
cal endar year fromthe parent having custody for a
greater portion of the cal endar year (hereinafter in
this subsection referred to as the “custodial parent”).

Under the stipulation and order filed in the Superior Court

of the State of California on July 12, 2001 (order), petitioner

and Ms. Muhammad agreed that they will continue to share joint

custody of NNM The order provided that NNMwi |l be “in

the father’s care every other Thursday after school through

Monday norni ng begi nning July 12, 2001, and the foll ow ng week

every Wednesday after school through Friday norning, beginning

July 18, 2001 and in the physical care of the nother at al

tinmes.”
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Petitioner testified that up until the filing of the order
on July 12, 2001, NNM spent equal anounts of tinme with him and
Ms. Muhammad. Petitioner’s spouse, Ms. Ringgold, testified that
after July 12, 2001, in accordance with the order, NNM spent 35
percent of her time with petitioner and 65 percent of her tine
with Ms. Mihanmmad.

The record reflects that petitioner had custody over NNM for
| ess than 50 percent of the year in 2001. The Court therefore
finds that petitioner is not NNMs custodi al parent.

A noncust odi al parent, however, nmay be treated as providing
over half of the support if the requirenents under section
152(e)(2) are satisfied. Section 152(e)(2) provides:

(2) Exception where custodial parent rel eases

claimto exenption for the year.--A child * * * shal

be treated as having received over half of his support

during a cal endar year fromthe noncustodi al parent

if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that
such custodial parent will not claimsuch
child as a dependent for any taxable year
begi nning in such cal endar year, and

(B) the noncustodi al parent attaches such
witten declaration to the noncustodi al
parent’s return for the taxable year
begi nni ng during such cal endar year.

To release a claimto a dependency exenpti on deduction
properly, the custodial parent nust sign a witten declaration

W th an express statenent that such custodial parent will not
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claimthat child as a dependent. Sec. 152(e)(2); Mller v.

Comm ssioner, 114 T.C 184, 190-191 (2000); Bramante V.

Comm ssioner, T.C Meno. 2002-228. A validly executed Form 8332,

Rel ease of Claimto Exenption for Child of D vorced or Separated
Parents, satisfies the witten declaration requirenment. King v.

Conmi ssi oner, supra at 249; Brissett v. Conm ssioner, T.C. Meno.

2003-310. There is no suggestion that Ms. Muhanmmad si gned any
witten declaration agreeing that she would not claimN\M as a
dependent for 2001.

Petitioner testified that Ms. Muhammad had orally agreed to
allow himto claimNNM as a dependent on his return, and he had
done so from 1996 to 2001. Petitioner apparently was all owed a
dependency exenption deduction for NNMon his returns from 1996

to 2000. Each taxable year, however, stands on its own and nust

be separately considered. Pekar v. Conmm ssioner, 113 T.C. 158,
166 (1999). Respondent is not bound in any given year to allow
the sane treatnment permtted in a previous year. See Lerch v.

Conm ssioner, 877 F.2d 624, 627 n.6 (7th Gr. 1989), affg. T.C

Meno. 1987-295; Pekar v. Commi ssioner, supra at 166.

The Court finds that petitioner is not the custodial parent
of NNM and the exception under section 152(e)(2) does not apply.
Therefore, petitioners are not entitled to claimfor 2001 a

dependency exenption deduction for NNM under section 151.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




