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DEAN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code.

Unl ess ot herw se indicated, subsequent section references are to
the Internal Revenue Code in effect for the year at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. The decision to be entered is not revi ewabl e by any

ot her court, and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax of $1,635 for 2002. The issue for decision is whether
petitioner is entitled to claimitem zed deductions in excess of
t hose al |l owed by respondent.

The exhibits received in evidence are incorporated herein by
reference. At the tinme the petition was filed, petitioner
resided in Sim Valley, California.

Backgr ound

The parties could not reach agreenment on a stipulation of
facts. There are, however, sonme docunents upon which the parties
were in mutual agreenent. The record, neverthel ess, remains
spar se.

As best as the Court can discern, petitioner was enpl oyed as
“Property Manager” for National Stores, Inc. in Gardena,
California, apparently doing business as “Clothestine” (Stores).
Stores was by its own description “a regional |leader in quality
off-price retail apparel.” Petitioner’s duties as Stores’
property manager included responsibility for: (a) Locating new
real estate opportunities; (b) review ng active | eases; (c)
sustaining relationships with tenants, including collecting
rents; and (d) preserving relationships with vendors responsible
for maintaining the properties.

During 2002, Stores, facing the threat of bankruptcy,

instituted a policy under which it woul d not reinburse
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unschedul ed busi ness m |l eage. Stores reinbursed petitioner for
certain expenses during the year 2002. Petitioner left the
conpany in Novenber of 2002.

Petitioner had a personal cell phone during 2002 that he
al so used for business calls. Petitioner paid a flat rate, no
matter how many phone calls were nade on the phone.

On petitioner’s Schedule A, Item zed Deductions, attached to
his Federal incone tax return for 2002, petitioner deducted
unr ei nbur sed enpl oyee busi ness expenses of $13,980, tax
preparation fees of $550, and charitable contributions of $1, 755,
of which $1,260 was |isted as being nade by cash or check.
Respondent di sallowed all of the deductions for |ack of
subst anti ati on.

The unrei nbursed busi ness expenses deducted by petitioner
included a “Uniforns” expense deduction of $850. As petitioner
presented no argunment or evidence on the issues of uniform
expenses and tax preparation fees, he is deenmed to have conceded

them See Rule 34(b)(4); Rybak v. Conmm ssioner, 91 T.C 524, 566

n. 19 (1988).

Di scussi on

Petitioner has made no argunent that the burden of proof
shifting provisions of section 7491(a)(1) apply to this case, nor
has he offered any evidence that he has conplied with the

requi renents of section 7491(a)(2). The burden of proof in this
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case does not shift to respondent.

Enpl oyee Busi ness Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Generally, no deduction is
all owed for personal, living, or famly expenses. See sec. 262.
An enpl oyee's trade or business is earning his conpensation, and
generally only the expenses that are related to the continuation

of his enploynent are deductible. Noland v. Conm ssioner, 269

F.2d 108, 111 (4th Cr. 1959), affg. T.C. Meno. 1958-60.
Petitioner nmust show that the busi ness expenses he clai ned

were incurred primarily for business rather than for personal

reasons. See Rule 142(a). To show that an expense was not

personal, petitioner nust prove that the expense was incurred

primarily to benefit his business, the continuation of his

enpl oynent, and that there was a proximate rel ati onshi p between

the cl ai ned expense and his business. MWlliser v. Conm ssioner,

72 T.C. 433, 437 (1979).

Where a taxpayer has established that he incurred a trade or
busi ness expense, failure to prove the exact anount of the
ot herwi se deductible item my not always be fatal. Generally,
unl ess prevented by section 274, the Court nay estimate the
anount of such an expense and allow the deduction to that extent.

See Finley v. Conm ssioner, 255 F.2d 128, 133 (10th Cr. 1958),
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affg. 27 T.C. 413 (1956); Cohan v. Conm ssioner, 39 F.2d 540,

543-544 (2d CGr. 1930). In order for the Court to estinate the
anount of an expense, however, the Court nust have sone basis

upon which an estinmate may be nade. See Vanicek v. Conm ssi oner,

85 T.C. 731, 742-743 (1985). Wthout such a basis, an all owance

woul d anmount to unguided |argesse. See Wllians v. United

States, 245 F.2d 559, 560 (5th GCr. 1957).
Certain business deductions described in section 274 are
subject to strict rules of substantiation that supersede the

doctrine in Cohan v. Conm ssioner, supra. See sec. 1.274-5T(c),

Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
Section 274(d) provides that no deduction shall be allowed with
respect to: (a) Any traveling expense, including neals and
| odgi ng away from hone; (b) any itemrelated to an activity of a
type considered to be entertai nnment, anusenent, or recreation; or
(c) the use of any “listed property”, as defined in section
280F(d)(4), unless the taxpayer substantiates certain el enents.
“Listed property” includes any passenger autonobile, sec.
280F(d)(4) (A (i), and any cellul ar tel ephone, sec.
280F(d) (4) (A) (v).

To nmeet the requirenents of section 274(d) the taxpayer nust
present adequate records or sufficient evidence to corroborate
the taxpayer’s own testinony to establish: (1) The anount of the

expenditure or use based on the appropriate neasure (m | eage may
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be used in the case of autonobiles), (2) the tinme and pl ace of
the expenditure or use, (3) the business purpose of the
expenditure or use, and (4) the business relationship to the

t axpayer of each expenditure or use.

Aut onobi | e Expenses

When an enpl oyee has a right to receive rei nbursenent for
expenditures related to his status as an enployee but fails to
cl ai msuch rei nbursenent, the expenses are not deducti bl e because
they are not “necessary” within the nmeaning of section 162(a).

Ovis v. Conm ssioner, 788 F.2d 1406, 1408 (9th G r. 1986), affg.

T.C. Meno. 1984-533; Lucas v. Conmm ssioner, 79 T.C. 1, 7 (1982);

Kennelly v. Commi ssioner, 56 T.C. 936, 943 (1971), affd. w thout

publ i shed opinion 456 F.2d 1335 (2d Cr. 1972). Busi ness
expenses of the enployer cannot be converted into the enpl oyee’s
expenses by the nere failure of an enpl oyee to seek

r ei nbur senment . Kennelly v. Conm ssioner, supra; Stolk v.

Commi ssioner, 40 T.C 345, 356 (1963), affd. per curiam 326 F.2d

760 (2d Cir. 1964). The enployee has the burden of establishing
that the enployer would not reinburse the expense had the

enpl oyee requested rei nbursenent. Podens v. Comm ssioner, 24

T.C. 21, 22-23 (1955).
Petitioner’s claimfor unrei nbursed enpl oyee busi ness
expenses included $9, 655 of vehicle expenses. Petitioner

testified that he responded to certain unschedul ed “energency”
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situations requiring transportation expenses for which Stores
woul d not have reinbursed him He alleged that his
transportati on expense deduction was related to the unschedul ed
“emergency” trips.

Petitioner’s evidence on the issue consisted of Stores’
check stubs show ng rei nbursenments to himof $1,550, presunably
for scheduled trips, and a conputer-generated nonthly log titled
“M | eage - Tax Year 2002”, purporting to show cunul ative nonthly
m | eage to “county locations” in 2002. It is interesting to note
that the sane three counties, Orange, “LA’, and San D ego, as
wel |l as “m scell aneous mleage” are listed every nonth. The
total m|eage travel ed each nonth is also fairly consistent.
According to petitioner’s evidence, his “energency” unschedul ed
transportati on expenses were a startling 623 percent of his
rei nbursed expenses for scheduled trips.

Further conplicating matters for petitioner, the Court is
unable to determine fromhis evidence which of his trips were
rei mbursed and whi ch were not because his evidence does not neet
the standard of section 274(d). Respondent’s determ nation on
this issue is sustained.

O her Expenses

Petitioner clained $1, 245 of “other” business expenses. The
Court presunmes that the Verizon Wreless cell phone bills and

m scel | aneous receipts offered by petitioner were submtted as
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substantiation for the deduction of “other” business expenses.
Petitioner’s cell phone was a personal phone that he al so
used for business calls. Petitioner testified that he paid a
flat rate, regardl ess of phone usage. Therefore, aside fromthe
personal expense of the phone, which is rendered nondeducti bl e
under section 262, he incurred no additional charge for business
use. To the extent he did incur an additional charge for
busi ness use, petitioner’s evidence fails to neet the
substantiation requirenments of section 274(d).
Petitioner did not show the relationship between the
m scel | aneous recei pts, sonme of which are unreadable, and the
continuation of his enploynment. The Court therefore finds that
all of petitioner’s “other expenses” are nondeducti bl e personal
expenses.

Job- Seeki ng Expenses

Petitioner deducted job seeking expenses of $2,230.
Deducti bl e j ob-seeki ng expenses i nclude those incurred while
searching for different enploynent in the enpl oyee’ s sane trade

or business. denn v. Commi ssioner, 62 T.C 270 (1974); Crenpna

v. Comm ssioner, 58 T.C 219 (1972); see also Rev. Rul. 75-120,

1975-1 C.B. 55, clarified by Rev. Rul. 77-16, 1977-1 C. B. 37. | f
the enpl oyee is seeking a job in a new trade or business,
however, the expenses are not deductible under section 162(a).

Dean v. Conm ssioner, 56 T.C. 895 (1971).
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Petitioner offered no evidence bearing on whether the new
enpl oynment he sought was in the sane trade or business as his
enpl oynment at Stores. Petitioner, in fact, offered no evidence
at all on the nature of the new enploynent he sought. The
evi dence he did offer consisted of 2002 hotel receipts fromthe
Phoeni x Hotel in Phoenix, Arizona, a hotel in Redding,
California, and the Hotel Del Coronado. Petitioner offered no
specific testinony or corroborating docunentary evidence |inking
the receipts with job-seeking activity. The printed information
at the top of the receipt fromthe Hotel Del Coronado states that
the roomwas for petitioner in connection with the “Hudson/Kline
Weddi ng”; his arrival was on New Year’s Eve, and his departure
was on New Year’s Day.

The Court finds that petitioner is not entitled to any
deduction for job-seeking expenses.

Charitable Contributions

Petitioner indicated on his Schedule A that he nmade gifts
to charity of $1,755, of which $1,260 was by cash or check
There were upon his own adm ssion, however, no gifts of cash or
checks nmade by petitioner during 2002. Petitioner did submt as
evidence on this issue a copy of a receipt fromthe United Cancer
Research Society for the donation of five itens of persona
property. The recei pt announces that the donor is responsible

for estimating the fair market value of the itens donat ed.
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Petitioner determined the “total estimted value” as $1, 755 for
the donated itens, the anmpbunt deducted on his return.

Where a charitable contribution is nmade in property other
t han noney, section 170 allows a deduction of the fair market
val ue of the property at the tinme of contribution. See sec.
1. 170A-1(c) (1), Incone Tax Regs. Petitioner bears the burden of
proving both the fact that the contribution was nmade and the fair
mar ket val ue of the contributed property. See Rule 142(a); Znuda

v. Comm ssioner, 79 T.C 714, 726 (1982), affd. 731 F.2d 1417

(9th Gr. 1984).

Petitioner offered only a general description of the itens
that he donated. Wiile the Court believes that petitioner
actually did donate the itens, he offered no evidence on how he
arrived at the value of the property listed on the receipt.
Petitioner, therefore, has failed to prove the value of his
contribution. The Court finds, using its judgnent, that the fair
mar ket val ue of the donated property was $300. Petitioner is
entitled to a deduction in that amount. See Cohan v.

Conmi ssi oner, supra; Znuda v. Conm ssioner, supra; Fontanilla v.

Conmi ssioner, T.C. Menp. 1999-156.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




