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VEMORANDUM OPI NI ON

MARVEL, Judge: This case is before the Court on
petitioner’s notion for recovery of reasonable litigation costs

filed pursuant to section 7430 and Rule 231.! Petitioner’s

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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princi pal place of business was in Mnnesota when its petition
was fil ed.

On July 15, 2009, we filed the parties’ stipulation of
settled issues and petitioner’s notion for reasonable litigation
costs. On Septenber 14, 2009, we filed respondent’s opposition
to petitioner’s notion. On Cctober 14, 2009, we filed
petitioner’s reply to respondent’s opposition. The parties have
not requested a hearing, and we conclude that a hearing is not
necessary to decide this notion. See Rule 232(a)(2).

After concessions,? the issues for decision are: (1)

Whet her respondent’s position in the court proceedi ng was
substantially justified, (2) whether petitioner unreasonably
protracted the court proceeding, and (3) whether the litigation
costs petitioner clains are reasonabl e.

Backgr ound

The follow ng facts are based on the entire record, which

i ncl udes the declarations and exhibits submtted by the parties

Y(...continued)
the Internal Revenue Code in effect at the tinme petitioner filed
its petition or incurred its litigation costs, as appropriate,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

2Respondent concedes that petitioner neets the net worth
requi renents of 28 U.S.C. sec. 2412(d)(2)(B) (2006), that
petitioner exhausted all adm nistrative renmedies available within
the Internal Revenue Service (IRS), and that petitioner
substantially prevailed with respect to the anmount in
controversy.
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with respect to the notion for reasonable litigation costs, the
parties’ pleadings, the stipulation of settled issues, various
ot her notions, and supporting docunents.

Petitioner’s Business

Petitioner, which was incorporated in 1998, 2 provides
medi cal transcription services to nedical service providers. To
carry out its business, petitioner hires hone-based nedi cal
transcriptionists to type nedi cal docunents from nedi ca
dictation files.

The medi cal transcriptionists decide when and how often to
wor k, pay all expenses incurred in the business (e.g., the costs
of maintaining a hone office, a personal conputer, nedi cal
reference texts, and Internet service), and are paid per line of
conpleted transcription. Petitioner’s nedical transcriptionists
are required to conplete each assignnment within 10 hours.
Transcripts received after the 10-hour deadline are paid at only
one-half of the nedical transcriptionist’s agreed-upon rate;
transcripts that contain spelling errors are considered
inconplete and are not paid at all. Petitioner treated the
medi cal transcriptionists as independent contractors for Federal
enpl oynent tax purposes for every taxable period during the

cal endar years 2000 through 2003.

%Petitioner elected S corporation status as of Dec. 31,
1998.
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Petitioner’'s Enpl oynent Tax Exam nati on

I n 2004 respondent began an enpl oynent tax exam nation of
petitioner for all four quarters of cal endar years 2000 through
2003. One of the issues in the exam nation was whet her
petitioner’s medical transcriptionists were properly
characterized as i ndependent contractors or as enpl oyees.
Petitioner cooperated with the exam nation, and petitioner’s then
counsel, M chael P. Kennedy (M. Kennedy), provided docunents and
information to respondent’s auditor, M ke Boeckmann (M.
Boeckmann). Anpong the docunents M. Kennedy provided were
petitioner’s conpleted Form SS-8, Determ nation of Wrker Status
for Purposes of Federal Enploynent Taxes and |Incone Tax
W t hhol di ng, copies of petitioner’s |ndependent Contractor
Agreenment (I CA), and copies of the confidentiality agreenent
petitioner required its medical transcriptionists to sign. M.
Boeckmann al so conducted interviews in connection with the
exam nation, but it is not clear whom he interviewed.

After reviewing the materials petitioner provided, M.
Boeckmann determ ned that petitioner’s medical transcriptionists
wer e enpl oyees for purposes of the Federal |nsurance
Contributions Act (FICA), sections 3101-3128 as in effect for the
years in issue. Specifically, M. Boeckmann concl uded the
medi cal transcriptionists were not enpl oyees under the common | aw

rul es but should be treated as statutory home workers pursuant to



- 5 -

section 3121(d)(3)(C. M. Boeckmann expl ai ned his concl usions
in Form 4666, Summary of Enpl oynent Tax Exam nation, Form 4668,
Enmpl oynent Tax Exam nati on Changes Report, and Form 886- A,
Expl anation of Itens, which he provided to petitioner. None of
the forns addressed whether petitioner was entitled to relief
under the Revenue Act of 1978, Pub. L. 95-600, sec. 530, 92 Stat.
2885, as anended (act section 530),% and there is no indication
in the record that M. Boeckmann consi dered whet her petitioner
was entitled to act section 530 relief.

On June 7, 2005, M. Kennedy sent a letter to M. Boeckmann
di sputing M. Boeckmann’s conclusion that petitioner’s nedical
transcriptionists were enpl oyees and asserting that petitioner
was entitled to act section 530 relief. They were unable to
resolve their differences, and on August 12, 2005, M. Kennedy
rejected a settlenment offer and requested that M. Boeckmann

transfer the matter to the RS Ofice of Appeals.

“Act sec. 530, which is discussed in detail infra sec. I11I.
B.1., generally provides that notw t hstandi ng the act ual
rel ati onshi p between a taxpayer and an individual providing
services for such taxpayer, the taxpayer may treat the individual
as an independent contractor for FICA tax purposes if: (1) The
t axpayer has never treated the individual as an enpl oyee for
Federal enpl oynent tax purposes; (2) the taxpayer has filed al
required tax returns consistent with such treatnment; and (3) the
t axpayer had a reasonable basis for treating the individual as an
i ndependent contractor.
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Petitioner’s Adm nistrati ve Appeal

After petitioner’s request, its case was transferred to the
IRS O fice of Appeals and assigned to Appeals Oficer Oville
Holland (M. Holland). On Septenber 25, 2006, M. Kennedy signed
Form SS- 10, Consent to Extend the Tine to Assess Enpl oynent
Taxes. On Cctober 11, 2006, M. Holland mailed to petitioner a
Summary of |ssues, which concluded, inter alia, that petitioner’s
medi cal transcriptionists were statutory hone workers pursuant to
section 3121(d)(3)(C and that petitioner was not entitled to act
section 530 relief because it had not established that it
reasonably relied on one of the act section 530 safe harbors or
had any ot her reasonable basis for treating its nedical
transcriptioni sts as i ndependent contractors.

Petitioner’s case was subsequently transferred to Appeal s
O ficer Catherine Folkerth (Ms. Fol kerth), and on February 16,
2007, Ms. Fol kerth proposed to settle the case pursuant to
respondent’s Classification Settlenment Program M. Folkerth
offered to concede all of the tax proposed for 2000, 2001, and
2002 and 75 percent of the tax proposed for 2003. |n exchange,
Ms. Fol kerth proposed that petitioner begin treating its nedical
transcriptionists as enpl oyees beginning on July 1, 2007.
Petitioner rejected the settlenent offer, and on March 12, 2007,
Ms. Fol kerth issued a Notice of Determ nation of Wrker

Classification (notice of determ nation) which determ ned that
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(1) petitioner’s nedical transcriptionists were enployees for
Federal enpl oynent tax purposes, (2) petitioner was not entitled
to act section 530 relief, and (3) petitioner owed enpl oynent tax
of $477,617. 74.

The Tax Court Proceedi ng

On June 14, 2007, we received and filed petitioner’s
Petition for Redeterm nation of Enploynent Status Under Code
Section 7436. The petition asserted, in relevant part, that
respondent erred in his determ nations that (1) petitioner’s
medi cal transcriptionists were enpl oyees, (2) petitioner was not
entitled to act section 530 relief; and (3) petitioner owed
addi tional enploynent taxes for all four quarters of cal endar
years 2000 t hrough 2003. On July 17, 2007, we received and filed
respondent’s Answer to Petition for Redeterm nation of Enploynent
Status Under Code Section 7436. The answer stated, in rel evant
part, that (1) petitioner’s nedical transcriptionists were
properly classified as enpl oyees pursuant to section
3121(d)(3) (O, (2) petitioner was not entitled to relief under
act section 530, and (3) the anount of enploynent tax liability
determned in the notice of determ nation was correct.

On July 20, 2007, respondent mailed a letter to petitioner’s
counsel scheduling a pretrial conference for August 21, 2007, and
requesting docunents and information relating to petitioner’s

busi ness, petitioner’s relationship with the nedi cal
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transcriptionists, and petitioner’s tax filings. Respondent
specifically requested “Any evidence of the safe harbor

provi sions of section 530 that petitioner intends to rely upon.”
On or about July 25, 2007, petitioner’s counsel responded that he
woul d be unable to attend a pretrial conference on August 21,
2007, because, anong ot her reasons, he needed nore tine to obtain
t he docunents respondent had requested. Respondent reschedul ed
the conference for Septenber 11, 2007, but petitioner’s counsel
ultimately cancel ed that conference, as well as a later pretrial
conference. The parties never held a pretrial conference, and
respondent was unable to obtain the information he sought through
i nformal neasures.

Respondent served on petitioner interrogatories, a request
for adm ssions, and a request for production of docunments. On
August 4, 2008, petitioner’s counsel served on respondent
responses to respondent’s interrogatories, request for
adm ssi ons, and request for production of docunents. 1In a letter
acconpanyi ng the responses to discovery, petitioner asserted that
even if its nmedical transcriptionists were enployees for FICA tax
purposes, it was entitled to act section 530 relief. Petitioner
encl osed the declarations of three individual s--Ellen Drake, Jay
Vance, and Toni Ranieri--each of whom had many years of
experience in the nedical transcription services industry, and a

fourth individual --Gary David--who had conpl eted an academ c
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study of the industry. Each of the declarants stated that
substantially nore than 25 percent of the firns in the nmedica
transcription services industry treated their nedical
transcriptioni sts as independent contractors for FICA tax
pur poses.

On Cctober 1, 2008, petitioner provided additional
docunent s--including the declarations of Quentin lrey (M. Irey),
an officer and sharehol der of petitioner, and M. Kennedy--in
support of its contention that it qualified for act section 530
relief. After review ng the declarations, respondent sought
permssion to interview M. lrey to determ ne whether he had
relied on M. Kennedy' s advice in treating the nedi cal
transcriptionists as independent contractors and to gauge his
credibility as a witness. Petitioner agreed to the request, and
the interview was held on Decenber 12, 2008.

On January 28, 2009, respondent inforned petitioner that he
woul d fully concede the case on the basis of act section 530, on
the ground that petitioner reasonably relied on the advice of an
attorney in deciding to treat its nedical transcriptionists as
i ndependent contractors. On July 15, 2009, we filed the parties’
stipulation of settled issues, which stated that petitioner had
no Federal enploynent tax liability for the tax periods at issue

and di sposed of all issues in the case except petitioner’s notion
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for litigation costs, which petitioner filed concurrently
therew t h.

Di scussi on

Section 7430

A. General Provisions

Section 7430(a) authorizes the award of reasonabl e
l[itigation costs to the prevailing party in a court proceeding
brought by or against the United States in connection with the

determ nation of any tax. See Corson v. Conm ssioner, 123 T.C.

202, 205 (2004). In addition to being the prevailing party, to
receive an award of reasonable litigation costs a taxpayer mnust
have exhausted all adm nistrative renedies available within the
| RS and nust not have unreasonably protracted the court

proceedi ng. Sec. 7430(b)(1), (3); Corson v. Comm ssioner, supra

at 205. We do not award costs unless a taxpayer satisfies all of

the section 7430 requirenents. Corson v. Conmm Ssioner, supra at

205-206 (citing Mnahan v. Conmm ssioner, 88 T.C. 492, 497

(1987)).

A taxpayer is the prevailing party if (1) the taxpayer
substantially prevailed wth respect to the anobunt in controversy
or the nost significant issue or set of issues, (2) the taxpayer
meets the net worth requirenents of 28 U S.C. sec. 2412(d)(2)(B)
(2006), and (3) the Conm ssioner’s position in the court

proceedi ng was not substantially justified. Sec. 7430(c)(4)(A



- 11 -
and (B)(i); see also sec. 301.7430-5(a), Proced. & Adm n. Regs.
As not ed above, respondent concedes that petitioner substantially
prevailed with respect to the anbunt in controversy and neets the
net worth requirenments of 28 U S. C. sec. 2412(d)(2)(B)
Respondent contends, however, that his position in the court
proceedi ng was substantially justified. Respondent bears the
burden of proof with respect to this issue. Sec.

7430(c)(4)(B)(i); Maggie Mynt. Co. v. Conm ssioner, 108 T.C 430,

440- 441 (1997).

B. Substanti al Justification

For purposes of section 7430, the Conm ssioner’s position in
the court proceeding generally is the position set forth in the
Comm ssioner’s answer to the taxpayer’s petition. Sec.

7430(c)(7)(A); Maggie Mgnt. Co. v. Comm ssioner, supra at 442.

The Conmm ssioner’s position is substantially justified if it has

a reasonable basis in both fact and law. Corson v. Commi SSi oner,

supra at 206; Maggie Mynt. Co. v. Conmi ssioner, supra at 443.

The reasonabl eness of the Comm ssioner’s position is determ ned
on the basis of the available facts that fornmed the basis for the

position, as well as the controlling law. Maggie Mynt. Co. V.

Conmi ssi oner, supra at 443; DeVenney v. Conmi ssioner, 85 T.C

927, 930 (1985). Thus, a position that was reasonabl e when
establ i shed may become unreasonable in the |light of changed

circunstances. See sec. 301.7430-5(c)(2), Proced. & Adm n. Regs.
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The fact that the Conm ssioner ultinmately concedes an issue does
not necessarily establish that the Comm ssioner’s position with
respect to that issue was not substantially justified, but it is

a factor to be consi dered. Maggie Mont. Co. v. Conmi Ssi oner,

supra at 443. There is a rebuttable presunption that the

Comm ssioner’s position was not substantially justified if the

| RS did not follow applicable published guidance in the

adm ni strative proceeding. Sec. 7430(c)(4)(B)(ii). Applicable
publ i shed gui dance is defined as regul ati ons, revenue rulings,
revenue procedures, information rel eases, notices, announcenents,
private letter rulings, technical advice nenoranda, and
determnation letters issued to taxpayers. Sec.

7430(c) (4)(B) (iv).

1. The Parties’ Argunents

Petitioner contends that respondent’s position in the court
proceedi ng was not substantially justified because petitioner’s
medi cal transcriptionists could not have been statutory hone
wor kers pursuant to section 3121(d)(3)(C). Indeed, petitioner
argues that respondent’s position should be presuned to be not
substantially justified because respondent failed to foll ow
appl i cabl e published gui dance with respect to the classification
of the medical transcriptionists. Moreover, petitioner contends
that respondent’s position that petitioner did not qualify for

act section 530 relief | acked a reasonable basis in fact or | aw.
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Al ternatively, petitioner argues it is entitled to recover its
[itigation costs incurred after August 4, 2008--the date
petitioner provided respondent with evidence that it qualified
for one of the act section 530 safe harbors.

Respondent counters that his position that petitioner’s
medi cal transcriptionists were statutory home workers was
substantially justified because it had a reasonable basis in fact
and in law. Wth respect to act section 530 relief, respondent
asserts that petitioner has never established a prima facie case
that it qualifies for any of the act section 530 safe harbors.
Finally, respondent argues that petitioner unreasonably
protracted the court proceeding and that the costs petitioner
clainms are not reasonabl e.

I[11. The D spute: Empl oyee Versus | ndependent Contractor

A. Section 3121(d)(3)(Q

Section 3111 inposes on enployers a FICA tax that is based
on the wages paid to enpl oyees. For purposes of section 3111
the term “enpl oyee” is defined in section 3121(d), which provides
in relevant part:

SEC. 3121. DEFI NI TI ONS.

(d) Enpl oyee. --For purposes of this chapter,
the term “enpl oyee” neans--

* * * * * * *

(3) any individual (other than an individual
who i s an enpl oyee under paragraph (1) or (2)) who
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perfornms services for remuneration for any
per son- -

* * * * * * *

(C as a honme worker perform ng work,
according to specifications furnished by the
person for whomthe services are perforned,
on materials or goods furnished by such
person which are required to be returned to
such person or a person designated by him or

* * * * * * *

if the contract of service contenpl ates that
substantially all of such services are to be
performed personally by such individual; except
that an individual shall not be included in the
term “enpl oyee” under the provisions of this
paragraph if such individual has a substanti al
investnment in facilities used in connection with

t he performance of such services (other than in
facilities for transportation), or if the services
are in the nature of a single transaction not part
of a continuing relationship with the person for
whom t he services are perforned * * *

The regul ati ons provi de additional guidance with respect to
the requirenents listed in the flush | anguage of section 3121(d).
Specifically, section 31.3121(d)-1(d)(4)(i), Enploynent Tax
Regs., provides:

The fact that an individual falls wthin one of the
enuner at ed occupati onal groups, however, does not make
such individual an enpl oyee under this paragraph unless
(a) the contract of service contenpl ates that
substantially all the services to which the contract
relates * * * are to be perfornmed personally by such

i ndi vidual, (b) such individual has no substanti al
investnment in the facilities used in connection with
the performance of such services * * * and (c¢) such
services are part of a continuing relationship with the
person for whomthe services are perfornmed and are not
in the nature of a single transaction.
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Section 31.3121(d)-2(d)(4)(ii), Enploynent Tax Regs.,
provi des that the requirenment in section 3121(d) that
substantially all services be perforned personally nmeans that “it
is not contenplated that any material part of the services to
whi ch the contract relates * * * will be delegated to any other
person by the individual who undertakes under the contract to
perform such services.”

Petitioner argues that its nedical transcriptionists could
not have been statutory honme workers because (1) the nedical
transcriptionists had the right to delegate (and in sone cases
di d del egate) work to subcontractors, (2) the nedica
transcriptionists had a substantial investnment in the facilities
used in connection with the work (e.g., personal conputers,
medi cal reference materials, and Internet service), and (3) sone
of the medical transcriptionists did not have a continui ng
relationship with petitioner.® Respondent counters that his
position in the court proceeding was substantially justified

because it had a reasonable basis in fact and in | aw. Because

SPetitioner argues that respondent’s position should be
presuned to be not substantially justified under sec.
7430(c)(4)(B)(ii) because respondent failed to foll ow sec.
3121(d) (3)(C) and sec. 31.3121(d)-1(d)(4)(ii), Enploynent Tax
Regs. W disagree. Contrary to petitioner’s assertion, the
record does not denonstrate that respondent failed to foll ow sec.
3121(d)(3)(C or sec. 31.3121(d)-1(d)(4)(1i), Enploynent Tax
Regs. W note, however, that respondent bears the burden of
establishing that his position with respect to the classification
of petitioner’s nedical transcriptionists as statutory hone
wor kers was substantially justified. See sec. 7430(c)(4)(B)(i).
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respondent’s answer does not contain any significant analysis, we
rely on the facts devel oped at the admnistrative |level as the

reasoni ng behi nd respondent’s position. See Inages in Mtion of

El Paso, Inc. v. Comm ssioner, T.C. Mno. 2006-19.

On the basis of his review of petitioner’s Form SS-8, | CA
and confidentiality agreenent, M. Boecknmann determ ned that
petitioner contenplated that the medical transcriptionists would
performtheir work personally and that the work woul d be done as
part of a continuing relationship between petitioner and the
medi cal transcriptionists. Mreover, M. Boeckmann determ ned
that petitioner’s relationship wth the nmedical transcriptionists
was anal ogous to the relationships described in Rev. Rul. 70-340,
1970-1 C.B. 202, and Rev. Rul. 64-280, 1964-2 C.B. 384.° M,
Hol | and reached the same conclusion on the basis of a simlar
anal ysis of the facts and the | aw applicable to petitioner. In
addition M. Holland specifically concluded that the nedical

transcriptionists’ investnent in personal conputers, specialized

ln Rev. Rul. 70-340, 1970-1 C B. 202, the Conmi ssioner
determ ned that transcribers who worked from hone, who set their
own hours, and who paid all expenses incurred in the work were
statutory honme workers under sec. 3121(d)(3)(C). Simlarly, in
Rev. Rul. 64-280, 1964-2 C. B. 384, the Comm ssioner determ ned
that a typist who worked from hone, who set her own hours, and
who furnished her own typewiter and office supplies was a
statutory honme worker under sec. 3121(d)(3)(C). The Conmm ssi oner
further determned in Rev. Rul. 64-280, supra, that the typist’s
furnishing of a typewiter, office supplies, and office space in
her honme was not a substantial investnent for purposes of sec.
3121(d) (3).
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software, and nedical reference materials was not a substanti al
i nvestment for purposes of section 3121(d)(3). Respondent has
never conceded that petitioner’s nmedical transcriptionists are
i ndependent contractors but instead conceded the case on the
basis of act section 530 relief.

Whet her respondent properly classified petitioner’s nedical
transcriptionists as statutory hone workers is a cl ose question,
but we need not answer it. It is enough to note that
respondent’s position with respect to the classification of
petitioner’s nedical transcriptionists had a reasonable basis in
fact and in law. Accordingly, respondent has established that
his position was substantially justified with respect to this
i ssue.

B. Act Section 530 Relief

1. | n General

I n enunerated circunstances, act section 530 provides relief
from enpl oynent taxes notw thstanding that the relationship
bet ween the taxpayer and the individual perform ng services would

ot herw se require paynent of such taxes. See, e.g., Charlotte’'s

Ofice Boutique, Inc. v. Conm ssioner, 121 T.C. 89, 106 (2003),

affd. 425 F. 3d 1203 (9th Cr. 2005). A taxpayer is entitled to
relief under act section 530 if it denonstrates: (1) It did not
treat an individual as an enpl oyee for enploynment tax purposes

for any period, (2) it filed all required Federal tax returns
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consistent with its treatnent of the individual, and (3) it had a
reasonabl e basis for not treating the individual as an enpl oyee.

Act sec. 530(a)(1) and (2); lnmages in Mdtion of El Paso, Inc. V.

Commi ssi oner, supra. A taxpayer is deened to have had a

reasonabl e basis if the taxpayer establishes that its treatnment
of the individual was in reasonable reliance on:
(A) judicial precedent, published rulings,
technical advice with respect to the taxpayer, or a
letter ruling to the taxpayer;
(B) a past Internal Revenue Service audit of the
t axpayer in which there was no assessnent attributable
to the treatnment (for enploynent tax purposes) of the
i ndi vi dual s hol di ng positions substantially simlar to
the position held by this individual, or
(© long-standing recogni zed practice of a
significant segnment of the industry in which such
i ndi vi dual was engaged.
Act sec. 530(a)(2). Wth respect to the third enunerated safe
har bor, act section 530(e)(2)(B) provides: “in no event shal
the significant segnent requirenent * * * be construed to require
a reasonabl e show ng of the practice of nore than 25 percent of
the industry (determ ned by not taking into account the
taxpayer)”. Small Business Job Protection Act of 1996, Pub. L
104-188, sec. 1122, 110 Stat. 1766 (addi ng subsection (e) of act
section 530).
In addition to the specific safe harbors of act section

530(a)(2), a taxpayer is entitled to act section 530 relief if it

can denonstrate any other reasonable basis for treating its
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wor kers as i ndependent contractors. Boles Trucking, Inc. v.

United States, 77 F.3d 236, 239 (8th Cr. 1996); Inmges in Mtion

of El Paso, Inc. v. Conm ssioner, supra;, Rev. Proc. 85-18, sec.

3.01(C), 1985-1 C. B. 518, 518. The reasonable basis inquiry is
to be construed liberally in favor of the taxpayer. |lnages in

Motion of El Paso, Inc. v. Comm ssioner, supra (citing H Rept.

95-1748, at 5 (1978), 1978-3 C.B. (Vol. 1) 629, 633).

In his answer respondent asserted that petitioner was not
entitled to act section 530 relief. In the Appeals Ofice’s
Summary of |ssues, which represents the reasoning behind

respondent’s position, see Inmages in Mttion of El Paso, Inc. v.

Comm ssi oner, supra, M. Holland concluded that petitioner did

not treat any of its medical transcriptionists as enpl oyees for
any period and that petitioner filed all tax returns consistent
wi th such treatnent but had not established reasonable reliance
on any of the act section 530 safe harbors nor any other
reasonabl e basis for act section 530 relief.

Petitioner argues that respondent’s position was not
substantially justified because on the date he took a position in
the court proceeding, i.e., on July 17, 2007, the date
respondent’s answer was filed, respondent already had enough

information to conclude that petitioner was entitled to act



- 20 -

section 530 relief.” In the alternative, petitioner argues that
respondent’ s position was not substantially justified after
August 4, 2008, the date when petitioner responded to
respondent’s formal discovery requests.

| f the taxpayer establishes a prima facie case that it is
entitled to act section 530 relief and has conplied with al
reasonabl e requests fromthe Conm ssioner, act section 530(e)(4)
shifts the burden of proof to the Conm ssioner to denonstrate
that the taxpayer is not entitled to act section 530 relief. On
the date respondent first took a position in the court proceeding
Wi th respect to act section 530 relief, petitioner had not
established a prima facie case that it was entitled to such
relief. Indeed, there is no credible evidence in the record as
of July 17, 2007, that petitioner qualified for any of the act

section 530 safe harbors or had any other reasonabl e basis for

'Petitioner argues that under sec. 7430(c)(4)(B)(ii),
respondent’s position in the court proceedi ng should be presuned
to be not substantially justified because respondent failed to
fol |l ow applicabl e published guidance in the adm nistrative
proceedi ng. Specifically, petitioner asserts that respondent
failed to notify it in witing of the provisions of act sec. 530
at the beginning of the audit, as required by act sec. 530(e)(1).
See Smal | Business Job Protection Act of 1996, Pub. L. 104-188,
sec. 1122, 110 Stat. 1766 (addi ng subsec. (e) of act sec. 530).
Regardl ess of the presunption, however, petitioner bears the
ultimate burden of denonstrating its entitlenent to act sec. 530
relief, except as provided in act sec. 530(e)(4). Thus,
petitioner may not recover litigation costs incurred with respect
to respondent’s position that petitioner was not entitled to act
sec. 530 relief before the date when petitioner denonstrated a
prima facie case that it was in fact entitled to such relief.
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act section 530 relief. Accordingly, when respondent first took
a position regarding petitioner’s entitlenent to act section 530
relief, the position was justified.

However, a position that was reasonable when first taken may
beconme unreasonable in the |ight of changed facts and
circunstances. See sec. 301.7430-5(c)(2), Proced. & Adm n. Regs.
Respondent’ s position that petitioner was not entitled to act
section 530 relief becane unreasonabl e on August 4, 2008, when
petitioner responded to respondent’s requests for formnal
di scovery. Petitioner’s responses--specifically, the
decl arations of four individuals stating that substantially nore
than 25 percent of the firns in the medical transcription
services industry treated their nedical transcriptionists as
i ndependent contractors for FICA tax purposes--established a
prima facie case that petitioner was entitled to act section 530
relief, see act sec. 530(a)(2)(C, thus shifting the burden of
proof to respondent to denonstrate that petitioner was not
entitled to relief.

Respondent argues that petitioner never established a prina
faci e case because the declarations submtted on August 4, 2008,
nmerely reflect the personal experiences of the individual
declarants. W disagree. Wile it is true that a taxpayer’s
personal experience, standing alone, is not evidence of the

| ongst andi ng recogni zed practice of a significant segnment of the
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i ndustry, Day v. Comm ssioner, T.C Meno. 2000-375, the

decl arations of three individuals with decades of experience in
the medical transcription industry,® plus a fourth individual who
has studied the industry’'s practices, are evidence of a

| ongst andi ng recogni zed practice of a significant segnment of the
industry. To hold otherwi se would pl ace an unreasonably high
burden on taxpayers claimng relief under act section

530(a) (2)(©O.

Respondent al so argues that the declarations do not
establish a prima facie case for act section 530 relief because
petitioner did not actually rely on the individual declarants in
deciding to treat its nedical transcriptionists as independent
contractors. Respondent’s argunent m sreads the statute. Act
section 530(a)(2)(C) does not require reliance on a particular
i ndi vidual ; the safe harbor nerely requires reliance on a “long-
standi ng recogni zed practice of a significant segnent of the
i ndustry in which the individual was engaged.”

Finally, soon after review ng the declarations and ot her
materials petitioner submtted on August 4, 2008, respondent
agreed to fully concede the case, albeit on the basis that

petitioner relied on professional advice rather than on the basis

8On Aug. 4, 2008, declarant Ellen Drake had worked in the
medi cal transcription industry for 39 years, Tony Ranieri had
worked in the industry for 22 years, and Jay Vance had worked in
the industry for 9 years.
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of the act section 530(a)(2)(C) safe harbor. Although
respondent’ s concessi on does not establish that his position was
not substantially justified, it is a factor to be consi dered.

See Maggie Mgnt. Co. v. Conmi ssioner, 108 T.C. at 443.

To summarize, petitioner had the burden of establishing its
entitlement to act section 530 relief. Petitioner had not net
the burden on July 17, 2007, the date respondent first took his
position with respect to act section 530 relief in the court
proceedi ng. However, petitioner denonstrated a prinma facie case
for relief on August 4, 2008, thus shifting the burden of proof
to respondent to establish that petitioner was not entitled to
act section 530 relief. See act sec. 530(e)(4). Respondent
failed to rebut the presunption. |ndeed, respondent failed to
put forward any credi bl e evidence that petitioner was not
entitled to act section 530 relief on the basis of the docunents
and information petitioner provided on August 4, 2008. As a
result, respondent’s position that petitioner was not entitled to
act section 530 relief becanme substantially unjustified after
August 4, 2008, insofar as it |acked a reasonable basis in fact
or law, and petitioner is entitled to recover reasonable

litigation costs incurred after that date.®

°Respondent did not offer any credi ble evidence to justify

the time he took to concede that petitioner was entitled to act
sec. 530 relief. See Corkrey v. Conm ssioner, 115 T.C. 366, 375-

376 (2000). In a status report dated Cct. 6, 2008, respondent
(continued. . .)
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V. Whether Petitioner Unreasonably Protracted the Court
Pr oceedi ngs

Section 7430(b)(3) provides that no award for reasonable
litigation costs may be made with respect to any portion of the
court proceeding during which the prevailing party unreasonably
protracted such proceeding. The taxpayer bears the burden of
proving that he or she did not unreasonably protract the court

proceedi ng. See Swanson v. Conm ssioner, 106 T.C. 76, 85 (1996);

see also Rule 232(e).

Respondent contends that petitioner unreasonably protracted
the court proceeding by repeatedly canceling pretrial conferences
and failing to cooperate with respondent’s informal requests for
docunents and informati on. Because respondent’s argunent rel ates
to the period before August 4, 2008, and we have al ready
concl uded that petitioner is not entitled to recover litigation
costs incurred during that period, we conclude that respondent’s
argunent i s noot.

V. VWhet her the Costs Petitioner Cains Are Reasonabl e

The final issue we nust resolve is whether the litigation
costs petitioner clains are reasonable. For purposes of section

7430 reasonable litigation costs include reasonable court costs;

°C...continued)
asserted that petitioner did not neet the act sec. 530
requirenents, and in a status report dated Dec. 2, 2009,
respondent still did not concede that petitioner was entitled to
act sec. 530 relief.
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t he reasonabl e expenses of expert witnesses in connection with
the court proceedi ng; the reasonable cost of any study, analysis,
engi neering report, test, or project which is found by the court
to be necessary to the party’s case; and reasonable fees paid or
incurred for the service of attorneys in connection with the
court proceeding. Sec. 7430(c)(1). The statute provides that
generally an award for attorney’s fees shall not be in excess of
$125 per hour, sec. 7430(c)(1)(B)(iii), but is adjusted annually
for inflation. For 2008 and 2009, the limtations on attorney’s
fees awards are $170 and $180 per hour, respectively. Rev. Proc.
2007- 66, sec. 3.39, 2007-2 C.B. 970, 976; Rev. Proc. 2008-66,
sec. 3.38, 2008-45 |1.R B. 1107, 1114. Petitioner nust establish
the anobunt of its reasonable litigation costs. Sec. 7430(c);

Cozean v. Comm ssioner, 109 T.C 227, 230 (1997). The parties

agree that petitioner incurred $22,547 in litigation costs after
August 4, 2008. 10

VI . Concl usion

To summarize, we award petitioner reasonable litigation
costs incurred during the period after August 4, 2008, of

$22,547. W have considered the remaining argunents of both

°Respondent argues that the costs associated with
petitioner’s responses to respondent’s formal discovery requests
are unreasonable in that they woul d have been unnecessary had
petitioner responded to respondent’s informal discovery requests.
Because all costs associated with responding to formal discovery
were incurred on or before Aug. 4, 2008, respondent’s argunent is
noot .
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parties for results contrary to those expressed herein, and to
the extent not discussed above, we conclude such argunents are
irrelevant, noot, or w thout nerit.

To reflect the foregoing,

An appropriate order and

decision will be entered.




