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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of an alleged $2,952 Federal incone tax
deficiency and additions to tax that respondent determ ned for
petitioner’s 2000 tax year. The issues for decision are:

(1) Whether petitioner was required to include $26,881 in
wages in his 2000 gross inconeg;

(2) whether petitioner is |liable under section 6651(a)(1)?
for a $549.22 addition to tax;

(3) whether petitioner is |liable under section 6651(a)(2)
for a $610.25 addition to tax;

(4) whether petitioner is |liable under section 6654(a) for a
$128. 19 addition to tax; and

(5) whether the Court should inpose a penalty on petitioner
under section 6673(a)(1).

FI NDI NGS OF FACT

At the tinme petitioner filed his petition, he resided in
Florida. In 2000 petitioner worked for Term nix |nternational
Co., LP (Termnix), and received $26,881.26 in wages. He did not
file a Federal incone tax return for 1999 or 2000 and did not

make any estimated tax paynments in 2000. In Novenber 2007

Al section references are to the Internal Revenue Code of
1986, as anmended and in effect for the tax year at issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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respondent prepared a section 6020(b) substitute for return for
petitioner’s 2000 tax year. Respondent issued a notice of
deficiency on February 25, 2008, and petitioner filed a tinely
petition with this Court on May 23, 2008. A trial was held on
January 13 and 16, 2009, in Tanpa, Florida.

OPI NI ON

VWhet her Petitioner Had Unreported | ncone

CGenerally the Conm ssioner’s determi nation of a deficiency
is presuned correct, and the taxpayer has the burden of proving

it wong. See Rule 142(a); Welch v. Helvering, 290 U. S. 111, 115

(1933). However, the Court of Appeals for the Eleventh Grcuit,
to which an appeal in this case would |ie absent stipulation to
the contrary, has held that the presunption of correctness does
not attach unless the Conm ssioner introduces sone evidence
linking the taxpayer to the alleged incone-producing activity.

See Blohmv. Comm ssioner, 994 F.2d 1542, 1549 (11th G r. 1993),

affg. T.C. Meno. 1991-636.

Respondent has sufficiently linked petitioner to an incomne-
produci ng activity by introducing into evidence (1) a 2000 Form
W2, Wage and Tax Statenent, reflecting that Termnix paid
petitioner $26,881.26 in wages, (2) copies of paychecks that
Term ni x sent to petitioner in 2000 and that petitioner endorsed,
and (3) payroll registers reflecting the wages Term ni x paid

petitioner in 2000. Thus petitioner has the burden to prove that
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the deficiency was arbitrary or erroneous.? See Bl ohmyv.

Conmi ssi oner, supra at 1549.

Petitioner has not nmet his burden. He did not testify at
trial, did not present any w tnesses or evidence, and did not
file a brief despite being given the opportunity to do so.

Al t hough he argues that respondent failed to prove he is the
Pedro Juan Rivera to whom Term ni x paid $26,881.26 in wages, he
admts that his Social Security nunber appears on the Form W2,

t he paychecks, and the payroll registers that respondent
introduced into evidence. Petitioner’s argunment is without nerit
as are his other argunents, which are so frivolous that they do

not warrant discussion.® See Crain v. Comm ssioner, 737 F.2d

1417, 1417 (5th Gr. 1984) (“W perceive no need to refute these
argunents with sonber reasoning and copi ous citation of

precedent; to do so m ght suggest that these argunents have sone
colorable nerit.”). Because petitioner has not met his burden of

proof, we sustain respondent’s deficiency determ nation.

2Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioner has not
satisfied the prerequisites under sec. 7491(a)(1) and (2) for
such a shift.

3For exanple, petitioner argues that (1) the notice of
deficiency was invalid because it was not properly authorized,
(2) he was not a taxpayer, and (3) that respondent failed to
validate that he had a tax debt. None of these argunents has any
merit.



I[1. Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax under sections 6651(a)(1) and (2) and 6654(a).
Pursuant to section 7491(c), respondent has the burden of
production with respect to these additions to tax and is
therefore required to “come forward with sufficient evidence
indicating that it is appropriate to inpose the rel evant

penalty.” See H gbee v. Comm ssioner, 116 T.C. 438, 446 (2001).

However, “once the Conm ssioner neets his burden of production,
t he taxpayer nmust cone forward with evidence sufficient to
persuade a Court that the Conm ssioner’s determ nation is
incorrect.” 1d. at 447.

A. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless the taxpayer proves that such failure
is due to reasonabl e cause and not willful neglect. See United

States v. Boyle, 469 U S. 241, 245 (1985). Respondent satisfied

t he burden of production by introducing into evidence a Form
3050, Certification of Lack of Record, reflecting that respondent
has no record of petitioner having filed a Federal incone tax

return for 2000. See Davis v. Comm ssioner, T.C. Mnp. 2005-160

n. 10, affd. 244 Fed. Appx. 532 (4th Cr. 2007). Petitioner has
not shown that the Form 3050 was irregular and has not presented

any evidence to suggest that his failure to file was due to
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reasonabl e cause. Accordingly, we sustain respondent’s
inposition of the addition to tax under section 6651(a)(1).

B. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
tinely pay the anmount of tax shown on a return

The Conmm ssioner’s burden of production with
respect to the section 6651(a)(2) addition to tax
requires that the Conm ssioner introduce evidence that
a return showi ng the taxpayer’s tax liability was filed
for the year in question. 1In a case such as this where
the taxpayer did not file a return, the Comm ssi oner
must introduce evidence that an SFR [substitute for
return] satisfying the requirenents of section 6020(b)
was made. See Cabirac v. Conm ssioner, * * * [120 T.C.
163 (2003)]. * * *

Wheel er v. Conm ssioner, 127 T.C. 200, 210 (2006), affd. 521

F.3d 1289 (10th Gr. 2008). The section 6651(a)(2) addition to
tax is not inposed if the taxpayer proves that the failure to pay
is due to reasonabl e cause and not wi Il ful neglect.

Under section 6651(g)(2), a return prepared by the Secretary
pursuant to section 6020(b) is treated as a return filed by the
t axpayer for the purpose of determ ning the amobunt of an addition
to tax under section 6651(a)(2). To constitute a section 6020(b)
return, “the return nust be subscribed, it nust contain
sufficient information fromwhich to conpute the taxpayer’s tax
liability, and the return formand any attachnments nust purport

to be a ‘return’.” Spurlock v. Conmi ssioner, T.C. Menp. 2003-

124.
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Al t hough petitioner did not file a Federal income tax return
for 2000, respondent introduced into evidence a docunent that
qualifies as a section 6020(b) return for that year. See \Weeler

V. Conm ssioner, supra at 208-210. The docunent contains a

Novenber 19, 2007, “Proposed |Individual Incone Tax Assessnent”,
which lists petitioner’s nane, address, and Social Security
nunber and which provides sufficient information to conpute his
tax liability. The docunent al so contains an “IRC Section
6020(b) ASFR Certification”, which states that the certification
along with the information identified in it “shall be treated as
the return filed by the taxpayer for purposes of determ ning the
anmount of the additions to tax under paragraphs (2) and (3) of
section 6651(a).”

Because petitioner did not pay the entire tax liability as
shown on the section 6020(b) return, respondent has net the
burden of production with respect to the section 6651(a)(2)
addition to tax. Further, petitioner has not denonstrated or
i ntroduced any evidence that his failure to pay is due to
reasonabl e cause and not willful neglect. W therefore sustain
respondent’s inposition of the addition to tax under section
6651(a) (2).

C. Section 6654(a) Addition to Tax

Section 6654(a) inposes an addition to tax on individual

t axpayers who underpay their estimted incone tax. The
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Comm ssi oner’ s burden of production under section 7491(c) with
respect to that addition to tax requires the Conmm ssioner, at a
m nimum to produce evidence that a taxpayer was required to nake

an annual paynent under section 6654(d)(1)(B). See \Weeler v.

Conm ssi oner, supra at 211. The amount of any required annual

paynment is the | esser of (1) 90 percent of the tax shown on the
individual’s return for the year or, if no returnis filed, 90
percent of the individual’s tax for such year, or (2) if the
individual filed a return for the imedi ately preceding tax year,
a fixed percentage of the tax shown on that return. Sec.
6654(d) (1) (B)

Respondent has net the burden of production with respect to
the section 6654(a) addition to tax. Because petitioner failed
to file Federal incone tax returns for 1999 and 2000 as shown by
the two Forns 3050 respondent introduced into evidence, his
requi red annual paynent of estimated tax for 2000 was 90 percent

of his tax for that year. See Weeler v. Conm ssioner, supra at

211-212. Petitioner did not nake his required estimted tax

paynent for 2000.* Moreover, he does not fit within any of the

‘“Petitioner’s 2000 Form W2 reflects $511.52 of Feder al

inconme tax withheld. 1In the notice of deficiency respondent
rounded this figure dowmn to $511 but should have rounded it up to
$512. In respondent’s Rule 155 conputations respondent should

either correct this rounding error or explain why $511 is the
correct figure.
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exceptions listed in section 6654(e).®> W therefore sustain
respondent’s inposition of the addition to tax under section
6654(a) .

[11. Section 6673(a)(1) Penalty

Section 6673(a) (1) authorizes the Tax Court to inpose a
penalty not in excess of $25,000 on a taxpayer for proceedi ngs
instituted primarily for delay or in which the taxpayer’s
position is frivolous or groundless. “A position naintained by
the taxpayer is ‘frivolous’ where it is ‘contrary to established
| aw and unsupported by a reasoned, col orable argunent for change

inthe law.’” WIllians v. Comm ssioner, 114 T.C 136, 144 (2000)

(quoting Coleman v. Conm ssioner, 791 F.2d 68, 71 (7th Cr

1986)) .
On March 3, 2009, respondent noved the Court to penalize
petitioner under section 6673(a)(1l). Respondent cites

petitioner’s failure to cooperate before and during trial as well

5Sec. 6654(e) provides two exceptions to the sec. 6654(a)
addition to tax. First, the addition is not applicable if the
tax shown on the taxpayer’s return for the year in question (or,
if noreturnis filed, the taxpayer’'s tax for that year), reduced
for these purposes by any allowable credit for wage w thhol di ng,
is less than $1,000. Sec. 6654(e)(1). Second, the addition is
not applicable if the taxpayer’s tax for the full 12-nonth
precedi ng taxabl e year was zero and the taxpayer was a citizen or
resident of the United States. Sec. 6654(e)(2). In light of our
earlier conclusion regarding petitioner’s wage incone, petitioner
is liable for a deficiency for 2000 that net of w thhol ding
exceeds $1,000. And, because petitioner failed to file a 1999
Federal incone tax return, he has not shown that he had no tax
l[iability in 1999.
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the frivolous positions petitioner has taken throughout the
proceedi ng. Respondent also points to petitioner’s refusal to
stipulate that he is the Pedro Juan Ri vera who worked for
Termnix in 2000. Petitioner studiously avoided introduci ng any
evidence at all on this issue. This forced respondent to
subpoena and call a witness, G eg Harner, vice president of
transaction services, from T Termni x’s parent corporation, Service
Master, to present evidence to prove that fact.® The out-of -
pocket cost to the Governnent with respect to M. Harner,
including airfare from Menphis, Tennessee, was at |east $1,068.7
On April 15, 2009, petitioner filed a response, which contains a
variety of frivolous argunents that we need not nention. See

Crain v. Commi ssioner, 737 F.2d at 1417.

Petitioner’s conduct in this case warrants a penalty under
section 6673(a)(1l). Hs failure to acknow edge even the nost

basi ¢ facts, such as where he worked and when he worked there,

SMr. Harner testified that

our records show that a person who clained to be Pedro
Ri vera and furni shi ng docunents saying they were Pedro
Rivera * * *--they had to produce the docunents
required by an 1-9, so a Social Security card and a
passport or a driver’'s license or sone other
identification--canme to our Termnix offices here in
Florida in 1997, produced those docunents, clained to
be Pedro Rivera, provided the Social Security nunber
that is on these docunents, and that we then enpl oyed
and continued to pay that person from 1997 to 2001.

"There were considerable other costs also involved to al
of the trial participants fromlost tine in court and as an
expense of operating the Court.



- 11 -

and his repeated assertion of frivolous argunents, particularly
his failure to acknowl edge that he is the Pedro Juan Ri vera who
worked at Term ni x, were intended to delay and wasted hours of
the Court’s, respondent’s, and respondent’s witness’ s tine.
These actions also substantially and unjustifiably increased the
nonet ary cost borne by taxpayers who obey the |aw and pronptly
pay their taxes. To nmake matters worse, the Court repeatedly
war ned petitioner that he could be penalized under section
6673(a) (1) for his conduct.® He did not heed those warnings. As
a result, we shall inpose upon petitioner a $3,000 penalty
pursuant to section 6673(a)(1).

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.

8Petitioner contends that the Court’s sec. 6673(a) (1)
war ni ngs “constrai ned” himfromcooperating with respondent or
diligently preparing his case. That contention, like all of his
ot her argunents, is frivolous and speci ous.



