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SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

DAWSON, Judge: These cases are now before the Court on
remand fromthe U S. Court of Appeals for the Nnth Grcuit.

River Gty Ranches #1 Ltd. v. Conm ssioner, 401 F.3d 1136 (9th

Cr. 2005) (River City Ranches I11), affg. in part, revg. in part
and remanding T.C. Meno. 2003-150 (River Gty Ranches I). The
Court of Appeals concluded that we erred in holding that we

| acked jurisdiction to make findings concerning the character of
t he partnerships’ transactions for purposes of the penalty-

i nterest provisions of section 6621(c)? and nandated that we nmake

such findings. The Court of Appeals also directed us to permt

2Unl ess ot herwi se indicated, section references herein are
to the Internal Revenue Code in effect for the taxable years in
i ssue, and Rule references are to the Tax Court Rules of Practice
and Procedure.
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petitioners additional discovery l[imted to whether Walter J.
Hoyt |11l (Hoyt), then the tax matters partner (TMP), executed
consents to extend the limtations periods while disabled by
conflicts between his own interests and those of his partners,
and for any necessary retrial follow ng such discovery.

Pursuant to the remand, petitioners deposed three present
and/ or fornmer enployees of the Internal Revenue Service (IRS)
respondent nmade available to petitioners his entire store of
docunents that had not been produced earlier, and the Court held
a second trial

W nmust now decide two issues. First,®in the follow ng
cases, we nust make factual findings regardi ng whether the sheep
partnership transactions were tax-notivated transactions (i.e.,
whet her the transactions or the partnerships thensel ves were
shans and/ or whether there were asset overval uations and basis
overstatenments) for purposes of the section 6621(c) penalty-

i nterest provisions:

3Nor mal | y, before deciding other issues we woul d decide
whet her the period of limtations on assessnent had expired when
respondent issued the notices of final partnership adm nistrative
adj ust ment (FPAAs). However, the parties agree that the FPAAs
for the partnerships’ 1986 taxable years were tinely issued, and
we nust decide the sec. 6621(c) penalty-interest issue for that
year in all events. Since findings as to whether the partnership
transactions or the partnerships thensel ves were shans and/ or
whet her there were asset overval uations and basis overstatenents
for purposes of the sec. 6621(c) penalty-interest provisions are
factors to be considered in deciding the limtations period
issue, we will decide the sec. 6621(c) issue first.



Part nership Year Docket No.

River City Ranches #1, J.V.l1 (RCR #1) 1986 787-91
River Cty Ranches #2, J.V. (RCR #2) 1986 787-91
1987 4876- 94

River Cty Ranches #3, J.V. (RCR #3) 1986 787-91
1987 9550- 94

River Cty Ranches #4, J.V. (RCR #4) 1984 14038- 96
1986 787-91

River Cty Ranches #5, J.V. (RCR #5) 1986 787-91
1987 9552-94

1988 13597-94

River Cty Ranches #6, J.V. (RCR #6) 1986 787-91
River Cty Ranches 1985-2, J.V. (RCR 85-2) 1987 9554- 94
1988 13599- 94

lpetitioners use the designations of “Ltd.” and “J.V.”
i nt erchangeably. For conveni ence, we use J.V. as used by
the parties in their briefs.

Second, we nust decide whether the period of limtations on
assessnment had expired when the notices of final partnership
adm ni strative adjustnent (FPAAs) were issued in the follow ng

cases:*

“'n River Cty Ranches #1 Ltd. v. Conmi ssioner, 401 F.3d at
1144 n.5. (River City Ranches I1), the Court of Appeals stated
that the record before it did not clearly identify which FPAAs
were filed within the default limtations periods and which were
filed under the disputed extensions. The parties agree that the
FPAAs in the above-listed dockets were issued after the
expiration of the 3-year default limtations period had expired.
FPAAs filed in other dockets before the Court of Appeals were
issued within the 3-year default Iimtations period.
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Part nership Year Docket No.
RCR #2 1987 4876- 94
RCR #3 1987 9550- 94

1989 13595-94

RCR #4 1984 14038- 96
RCR #5 1987 9552-94
1988, 1989 13597-94

RCR 85-2 1987 9554- 94
1988, 1989 13599- 94

In deciding this issue we nust decide whether the consents to
extend the periods of limtations were invalid because Hoyt
signed them while disabled by conflicts of interest known to
respondent. Alternatively, if the consents were invalid, we nust
deci de whether the 6-year period of |limtations on assessnent

under section 6229(c)(1) applies because of fraud.?

5'n the second anendnent to the answer, respondent raised
the application of the 6-year period of limtations on assessnent
under sec. 6229(c)(1) as an alternative to the argunent that the
consents were valid. The issue was tried and briefed in R ver
Cty Ranches I. In River Cty Ranches I, we held that
petitioners did not prove that the consents were invalid and,
therefore, we did not decide whether the 6-year limtations
period under sec. 6229(c)(1l) applied. The parties have briefed
the i ssue again on renmand.
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FI NDI NGS OF FACT
W incorporate by reference the findings of fact contained

in RRrver City Ranches | and River Gty Ranches #4, J.V. v.

Comm ssioner, T.C Menp. 1999-209, affd. 23 Fed. Appx. 744 (9th

Cr. 2001).% Sone additional facts have been stipul ated, and
they are so found. W incorporate by reference the Twelfth
Stipulation of Facts and the acconpanyi ng exhi bits.

A. Fornati on and Operation of the Sheep Partnerships

From about 1971 through 1998, Hoyt organi zed, pronoted to
t housands of investors, and operated as a general partner nore
than 100 cattle breeding partnerships. Around 1978 or 1979, Hoyt
becanme interested in the possibility of organizing sheep breeding
partnerships simlar to the cattle breedi ng partnerships.

Hoyt did not have a separate prospectus for each of the
sheep partnerships. Instead, he used the same pronotional
mat eri als he had prepared for the cattle partnerships. And the
pronoti onal materials used to market the investnents focused
heavily on the investors’ tax savings. One brochure titled “The
1,000 I'b Tax Shelter” highlighted the investors’ witeoffs,
referred to the investnent as a tax shelter, and enphasi zed t hat

the primary return on an investnent in a Hoyt partnership would

5During the original proceedings, the Court took judicial
notice of the facts and record in River Gty Ranches #4, J. V. V.
Comm ssioner, T.C Menp. 1999-209, affd. 23 Fed. Appx. 744 (9th
Cr. 2001).
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be fromthe tax savings. Another brochure, bearing the heading
“Harvesting Tax Savings by Farm ng the Tax Code”, al so enphasized
tax savi ngs and expl ained that the investnent could be financed
fromthe investors’ tax savings, which the investors otherw se
woul d have paid to the IRS

The partnership interest and the resulting flowt hrough
partnershi p deductions were “purchased” with 75 percent of the
i ndividual’s tax savings resulting fromthe flow hrough
partnershi p deductions. The 75-percent tax savings were
determ ned by first conmputing an individual’s tax liability
W thout participation in a Hoyt partnership and then conputing
the individual’s tax savings using the Hoyt partnership | oss.
The difference in the two cal culations was the individual’s tax
savi ngs, of which 75 percent was paid to the Hoyt organization
and 25 percent was to be retained by the individual. In
addition, in the initial year of investnent, anended returns
claimng refunds were often filed for the individual’s prior 3
taxabl e years. The Hoyt organi zation received 75 percent of such
refunds, and the individual retained 25 percent. Each year the
i ndividual’s paynent to the Hoyt organi zati on was adjusted to
reflect the 75/25 split. Because the investnment was based on
“tax savings” and not on original cash outlay, Hoyt’'s partnership

schene essentially paid for itself.
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The partners’ individual inconme tax returns were often
prepared first by the Hoyt Tax O fice to claimpartnership
deductions or credits sufficient to elimnate or substantially
reduce partners’ tax liabilities. Subsequently, the partnership
returns were prepared to reflect the anounts reported on the
partners’ individual incone tax returns. The pronotional
materi al s expl ai ned that, beginning in 1982, other nenbers of the
Hoyt Tax O fice would sign the individual partners’ tax returns
as preparers instead of Hoyt. The materials further stated that
the preparers woul d assist each partner in claimng al
nonpartnership tax deductions and credits available to the
partner before claimng any flowthrough deductions fromthe
partnership. |[If a partner needed nore or |ess partnership |oss
in any year, the Hoyt Tax O fice arranged the increase quickly
Wi thout requiring the partner to pay a higher fee to an outside
return preparer. Hoyt routinely had the individual’'s Federal
incone tax returns prepared and filed claimng |arge partnership
| osses before the Form 1065, U. S. Partnership Return of |ncone,
was prepared and filed. Sonetinmes this would result in an
i nconsi stency between the | oss shown on an individual return and
t he amount shown on the partner’s Schedule K-1, Partner’s Share
of Income, Credits, Deductions, Etc.

From 1981 t hrough 1991, Hoyt fornmed eight of the nine sheep

partnerships at issue pursuant to the laws of California. RCR
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85-2 was fornmed pursuant to the | aws of Nevada. Fromtheir

i nception, all nine sheep partnerships were operated fromthe
Hoyt office in Elk Gove, California. Several of the
partnerships did not have signed partnership agreenments or had no
partnership agreenents at all.

Fromthe time each Hoyt sheep partnership was formed through
1998, Hoyt was the general partner responsible for all the
managenent, operation, and pronotion functions, and he nade al
maj or decisions. He was also the TMP of each partnership.’

In the early 1980s, Hoyt had formed so many investor
partnershi ps that the docunents, records, and tax returns of the
partnershi ps were inaccurate, unreliable, and in many instances
falsified. For the years at issue, often no records were kept.

As the general partner managi ng each sheep partnership, Hoyt
was responsible for and directed the preparation of the tax
returns of each partnership, and he typically signed and filed
each tax return. However, Hoyt did not maintain separate bank
accounts or bookkeepi ng and accounting records for each of the
sheep partnerships. From 1981 until sonetine in 1990, checks

fromthe sheep partners were deposited in one checking account.

By orders of the Tax Court issued from June 22, 2000,
t hrough May 15, 2001, Hoyt was renoved as TMP fromthe sheep
partnerships. Hoyt was also a licensed enroll ed agent who
represented many of the investor-partners before the IRS. In
1997, the I RS renoved Hoyt as an enrolled agent for all eged
inproprieties relating to his individual incone tax returns.
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The account was in the nanme of River Gty Ranches. Sonetine in
1990, Hoyt discontinued using that account. He inplenented a new
busi ness practice of comm ngling all Hoyt organization funds in
one checki ng account referred to as the pooling account. This
account was in the nane of WJ. Hoyt Sons Ranches MLP (MLP). The
funds in the pooling account were then allocated to the various
Hoyt entities on the basis of a percentage determ ned by Hoyt.

David Barnes (Barnes), a longtinme sheep breeder and Hoyt’s
chil dhood friend, owned and operated a sheep breedi ng busi ness
cal |l ed Barnes Ranches. From April 1981 through February 1987,
Hoyt, representing the Hoyt sheep partnerships, entered into
agreenents with Barnes Ranches. Sone of the sheep partnerships
did not have all of the principal docunents evidencing their
purported sheep sale agreenents with Barnes Ranches. Each
partnership all egedly purchased breedi ng ewes from Barnes Ranches
and concurrently entered into a 15-year managenent or sharecrop
agreenent with Barnes Ranches. The purported sheep breeding
activities of the partnerships were not arm s-length transactions
because Hoyt and the Barnes famly were not independent parties
acting at arms length. Neither Barnes Ranches nor the
partnershi ps adhered to the contractual terns of the agreenents
for the purported purchase of breeding ewes by the sheep
partnerships. 1In actuality, the sheep partnerships acquired none

of the benefits or burdens of ownership of any of the sheep.
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Under the agreenents, the partnerships were to purchase the
sheep by issuing prom ssory notes to Barnes Ranches. The notes
were then personally assunmed by the partners of the partnership
under an assunption agreenent signed by Hoyt. The prom ssory
notes that the sheep partnerships issued for the purchase of the
sheep did not represent bona fide recourse debt. The security
interests granted to Barnes Ranches by the partnerships to secure
paynment on the partnership prom ssory notes were not vali d.

Bar nes Ranches never requested paynment fromthe partnerships or

t he individual partners on the prom ssory notes, and the
partnerships were not obligated to pay their prom ssory notes.
The individual partners of the partnerships were not personally
liable for the prom ssory notes to Barnes Ranches and never
directly paid Barnes Ranches on the notes. The assunption
agreenents that Hoyt signed on behalf of individual partners with
respect to the partnerships’ prom ssory notes were not |legally
enf orceabl e agai nst the individual partners. Consequently, the
prom ssory notes were not bona fide recourse debt, were not valid
i ndebt edness, and were illusory, having no practical economc
effect.

The purchase price of the flock purportedly sold to each
partnershi p exceeded the val ue of each partnership’'s flock, and
many of the sheep purportedly sold did not exist. The bills of

sal e that Barnes Ranches issued the sheep partnerships |isted
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| ar ge nunbers of individual breeding sheep that did not exist.
The fl ock recap sheets prepared by Hoyt contained false
information and did not represent the sheep purportedly owned by
each partnership. Sheep purportedly sold to the partnerships
were not of the quality represented on the bills of sale.
Further, the total purchase price that each partnership agreed to
pay for each sheep was nmuch greater than the fair market val ue of
simlar quality sheep. The average purported purchase price per
ewe paid by the sheep partnerships ranged from $1, 135 to $2, 126,
but these purchase prices were not within a reasonabl e range of
val ue. The sheep that Barnes Ranches sold for $400 or nore
typically had been judged chanpi ons or had won sone ot her awards
at national shows, but the sheep purportedly sold to the sheep
part nershi ps were nowhere near the quality of breeding sheep sold
for $400 or nore.

The partnershi ps never acquired control over the ewes
al | egedly purchased, nor did they obtain the benefits and burdens
of ownership of any breeding ewe. Barnes Ranches purportedly
managed t he partnershi ps’ breeding sheep in a comm ngled flock
wi th Barnes’s own sheep. No sheep registration certificates were
issued in the nane of any of the partnerships. Neither Hoyt nor
Bar nes Ranches kept any records that adequately identified the
breedi ng sheep owned by each partnership. The partnerships could

not identify the specific breeding sheep they purchased, nor
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could they identify the specific breeding sheep they owned during
the periods at issue. No sheep were transferred to the
partnershi ps from Barnes Ranches.

Under the sharecrop operating agreenents, Barnes Ranches was
to manage and pay all expenses with respect to each partnership’ s
breedi ng sheep. However, Barnes Ranches did not provide the
partnerships with the managenent services required under the
agreenents. Barnes Ranches did not, as required under the
sharecrop agreenent, maintain adequate records allowng it to
identify at all times the breedi ng sheep owned by each
partnership. Barnes Ranches did not increase the nunber of
breedi ng sheep owned by the partnerships by a net 5 percent per
year as required by the sharecrop agreenent. Barnes Ranches did
not replace ewes purportedly owned by the partnerships that could
no | onger serve as breeding ewes with other ewes as required
under the sharecrop agreenent, nor did the partnerships receive
any other benefit fromthe fertility warranty in the sharecrop
agr eenent .

The sheep partnership transactions were shans and | acked
econom ¢ substance. The partnerships thensel ves were shans and
| acked econom ¢ substance. The partnershi ps had no busi ness

pur pose beyond the generation of tax benefits.



B. Part ner shi p Ret urns

For the years at issue, the partnerships reported total
deductions and credits attributable to nonexistent and overval ued
sheep, interest deductions for illusory indebtedness, and fal se

deductions for farm expenses and guaranteed paynents as foll ows:

Part ner ship Year Deducti ons Docket No.
RCR #1 1986 $87, 123 787-91
RCR #2 1986 203, 544 787-91
1987 43, 277 4876- 94

RCR #3 1986 207, 064 787-91
1987 220, 723 9550- 94
1989 56, 184

RCR #4 1984 376, 605 14038- 96
1986 642, 267 787-91

RCR #5 1986 575, 083 787-91
1987 833, 605 9552-94
1988 516, 657 13597-94
1989 958, 120

RCR #6 1986 560, 341 787-91

RCR 85-2 1987 888, 875 9554- 94
1988 404, 680 13599-94
1989 1, 363, 974 13599-94

Hoyt signed, was responsible for, and directly participated
in the preparation of each of the follow ng sheep partnership tax
returns (RCR tax returns): RCR #2 for 1987; RCR #3 for 1987 and
1989; RCR #4 for 1984; RCR #5 for 1987, 1988 and 1989; and RCR

85-2 for 1987, 1988, and 1989. The RCR tax returns identified
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the principal business activity of the partnerships as “ranching”
and the principal product of the partnerships as registered
sheep. The RCR tax returns included fal se or fraudul ent
depreci ati on deductions and credits attributable to nonexi stent
and overval ued sheep, interest deductions for illusory
i ndebt edness, and fal se deductions for farm expenses and
guar ant eed paynents.

On Schedul es F, Farm I ncone and Expenses, of the RCR tax
returns, the partnerships reported the follow ng fal se and
fraudul ent deductions pertaining to the purported ranching and
regi stered sheep activities of the partnerships:

RCR #2 Partnership

Deducti ons 1987
| nt er est $40, 195
Guar ant eed paynents 3,082
Tot al 43, 277

RCR #3 Partnership

Deducti ons 1987 1989
Depr eci ati on $149, 759 $5, 063
| nt er est 27, 607 29, 041
O her farm deductions 40, 875 19, 861
Guar ant eed paynents 2,482 2,219

Tot al 220, 723 56, 184
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RCR #4 Partnership

Deduct i ons 1984
Depreci ati on $272, 729
Boardi ng fees 103, 876

376, 605

RCR #5 Partnership

Deducti ons 1987
Depr eci ati on $729, 088
| nt er est 18, 817
O her farm deducti ons 81, 746
Guar ant eed paynents 3,954
Tot al 833, 605

1988 1989
$457, 032 $754, 673
3, 308 161, 310
52,727 39, 719
3, 590 2,418
516, 657 958, 120

RCR 85-2 Partnership

Deducti ons 1987
Depr eci ati on $796, 472
| nt er est 10, 657
Mort gage interest? - 0-
O her farm deductions 81, 746
Guar ant eed paynents - 0-
888, 875

1988 1989
$346, 875 $1, 135, 605
2,605 188, 252
2,068 - 0-
52,572 39, 719
560 398
404, 680 1, 363,974

!on the 1989 return, nortgage interest was included in the

ot her farm deducti ons anmount.

C. Exam nati on of Returns

Since approximately 1980, the IRS had regul arly exam ned

many of the partnership returns of the Hoyt cattle partnerships

and the individual returns of their

partners.

The I RS al so

exam ned the sheep partnerships’ returns and the individual

returns of their partners. Because Hoyt did not maintain
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separ ate bank accounts and accurate accounting records for each
of the sheep partnerships, the IRS audited the partnership tax
returns as a group. The IRS generally disallowed the partnership
tax benefits that each cattle and sheep partnership and their
respective partners clainmed, resulting in those partnerships’ and
partners’ commenci ng numerous cases in this Court.

After the initial IRS exam nations of the many cattle and
sheep partnershi ps, several investigations by various Governnent
agencies were commenced relating to Hoyt's activities.

From 1984 through 1986, the IRS s Crimnal |nvestigation
Division (CI D) conducted an investigation of Hoyt for allegedly
backdati ng docunents to enable 12 investor-partners to claim
i nproper deductions and credits for 1980, 1981, and 1982. On
July 31, 1986, the IRS District Counsel’s Ofice in Sacranento,
California, referred the matter to the Departnent of Justice
(DQJ) for prosecution. The DQJ then forwarded the matter to the
U S Attorney’'s Ofice in Sacranmento for review and
consideration. On August 12, 1987, the U S. Attorney’'s Ofice
declined to prosecute Hoyt.

In July 1989, a nenber of the I RS Exam nation Division team
(whi ch had been exam ning the returns of many of the cattle and
sheep partnerships for the 1983 through 1986 taxabl e years)
recommended that the IRS' s CID investigate Hoyt for allegedly

maki ng and/or assisting in fraudulent or false tax return



- 18 -

statenents in connection with his pronotion and operation of the
cattle partnerships. 1In his referral report to the CID, this
t eam nmenber concl uded that Hoyt was selling to sonme partnerships
cattle that had already been sold to other partnerships and that
he was depreciating cattle that did not exist. The CID then
conducted an investigation of the all eged nonexistent cattle and
Hoyt's represented value for them?® The CID conducted two ot her
i nvestigations of Hoyt but did not recormend that Hoyt be
pr osecut ed.

Wth many cows and sheep spread over many facilities, the
I RS had difficulty proving that the partnerships were shans. On

Cctober 19, 1989, the IRS suffered a major setback when this

Court filed its opinion Bales v. Comm ssioner, T.C Meno.

1989- 568, wherein this Court found that the Bal es partnerships
had acquired the benefits and burdens of ownership with respect
to specific breeding cattle, that the purchase prices for the
partnership cattle did not exceed their fair market val ue, and
that the prom ssory notes the partnerships issued were valid

recourse i ndebt edness.

8On Cct. 13, 1989, during the CID s above-nentioned
investigation, the U S. Attorney’'s Ofice in Sacranmento requested
that the CID review certain informati on and determ ne whether IRS
speci al agents fromthe CID should join in an ongoing grand jury
i nvestigation of Hoyt for possible violations of the internal
revenue laws. On Nov. 3, 1989, the IRS Regional Counsel’s Ofice
requested that I RS special agents be authorized to participate in
the grand jury investigation. On Cct. 2, 1990, the U S
Attorney’s Ofice ended the grand jury investigation of Hoyt
wi t hout an i ndictnent.
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On May 14, 1990, respondent assessed penalties of $90, 000
under section 6701 against Hoyt. Hoyt filed a refund claimin
July 1990. In Novenber 1990, respondent’s counsel advised the
RS that, in the light of the Bales opinion, it was unlikely that
inposition of the penalties ultimtely would be sustained. The
| RS abated the $90, 000 of section 6701 penalties in early 1991.

In Cctober 1990, the IRS issued Hoyt a sunmmons for the sheep
partnerships’ 1987 tax year. At the tinme, respondent was al so
seeki ng docunents to prepare for trials pending in this Court
regarding cattle partnerships’ 1980-86 taxable years. Hoyt
i nformed respondent that he was unable to sinmultaneously produce
docunents for the docketed cattle cases and the sheep
partnershi ps’ 1987-90 taxabl e years.

Hoyt and the I RS executed Forns 872-P, Consent to Extend the
Time to Assess Tax Attributable to Itens of a Partnership,
extending the period of limtations on assessnents for certain
taxabl e years of RCR #2, RCR #3, RCR #4, RCR #5, and RCR 85-2.
Hoyt executed each of the extension agreenents as TMP for the
vari ous sheep partnerships. The partnership taxable year
i nvol ved, the date upon which the partnership return was deened
filed, the date the original 3-year period for assessing a
deficiency would expire, the IRS extension formused, the date
upon which the IRS executed the form and the date to whi ch Hoyt
and the IRS (in the forn) agreed to extend the period of

limtations were as foll ows:



Part nership

Taxabl e
Year Ended

RCR #2

RCR #3

RCR #4
RCR #5

RCR 85-2

12/ 31/ 1987

12/ 31/ 1987

9/ 30/ 1989

12/ 31/ 1984

12/ 31/ 1987

12/ 31/ 1988

9/ 30/ 1989

12/ 31/ 1987

12/ 31/ 1988

9/ 30/ 1989

Date Return

Filed

5/ 19/ 1988

10/ 20/ 1988

4/ 15/ 1990

10/ 18/ 1985

10/ 21/ 1988

10/ 17/ 1989

4/ 15/ 1990

10/ 20/ 1988

10/ 17/ 1989

4/ 15/ 1990
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3- Year

Expi ration
Dat e

5/ 19/ 1991

10/ 20/ 1991

4/ 15/ 1993

10/ 18/ 1988

10/ 21/ 1991

10/ 17/ 1992

4/ 15/ 1993

10/ 20/ 1991

10/ 17/ 1992

4/ 15/ 1993

Form

872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P
872-P

Hoyt

2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
7/ 25/ 1992
3/ 6/ 1993
8/ 1/ 1987
2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
7/ 25/ 1992
3/ 6/ 1993
2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
2/ 15/ 1991
7/ 25/ 1992
3/ 6/ 1993
7/ 25/ 1992
3/ 6/ 1993

Dat e
Execut ed

| RS

2/ 27/ 1991
8/ 26/ 1992
3/ 29/ 1993
2/ 22/ 1991
8/ 26/ 1992
3/ 30/ 1993
8/ 26/ 1992
3/ 30/ 1993
8/ 1/ 1987
2/ 22/ 1991
8/ 26/ 1992
3/ 30/ 1993
2/ 22/ 1991
8/ 26/ 1992
3/ 30/ 1993
8/ 26/ 1992
3/ 30/ 1993
2/ 22/ 1991
8/ 26/ 1992
3/ 30/ 1993
2/ 22/ 1991
8/ 26/ 1992
3/ 30/ 1993
8/ 26/ 1992
3/ 30/ 1993

Expi rati on
Dat e

12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
6/ 30/ 1993
12/ 31/ 1993
Indefinite
12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
6/ 30/ 1993
12/ 31/ 1993
12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
12/ 31/ 1992
6/ 30/ 1993
12/ 31/ 1993
6/ 30/ 1993
12/ 31/ 1993
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On Decenber 12, 1991, the IRS net with Hoyt and requested
extensions of the [imtations periods for the 1987 and 1988 t ax
years for the partnerships. In a letter also dated Decenber 12,
1991, the IRS informed Hoyt that it was considering inposing
return preparer penalties. On Decenber 13, 1991, Hoyt faxed a
letter to the IRS stating that he would agree to sign the
extensions if, and only if, the RS would agree to extend the
period for assessing any penalties against Hoyt and the other
return preparers. 1In a letter dated Decenber 18, 1991, the IRS
informed Hoyt that it would not agree to postpone preparer
penal ty considerations in exchange for extensions for the
par t ner shi ps.

On May 21, 1992, the IRS sent a letter to Hoyt reconfirmng
its understandi ng that Hoyt would not consent to extend the
assessnment periods for the various partnerships unless “sone way
can be found to extend the assessnent period for preparer
penalties currently proposed.”

In June 1992, the I RS and Hoyt reached an agreenent whereby
Hoyt consented to extend the limtations periods for the tax
years 1987 though 1989, and the IRS agreed to del ay assessi ng any
preparer penalties for those sane years until an FPAA was issued.

After the Bal es setback, the IRS decided to conduct a ful
headcount of the Hoyt |ivestock to prove that Hoyt was selling

cattle and sheep to sone partnerships that had al ready been sold
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to other partnerships and that he was depreciating |ivestock that
did not exist. By February 1993, although the IRS s inspection
and |ivestock count were not fully conpleted,® | RS personnel
concl uded that Hoyt had greatly overstated the nunber of breeding
animal s that these partnerships clainmed to own and had grossly
overval ued the livestock upon which the partnerships were
claimng tax benefits. As a result of the count and inspection,
the IRS believed by February 1993 that it possessed sufficient
evi dence to support the issuance of prefiling notices and
freezing tax refunds clainmed by the partners.

On the basis of the above conclusions fromits count of the
cattle and sheep, the I RS, beginning in February 1993, generally
froze and stopped issuing inconme tax refunds to partners in the
cattl e and sheep partnerships.® The IRS issued prefiling
notices to the investor-partners advising themthat, starting

with the 1992 taxable year, the IRS would: (1) D sallow the tax

°The I RS retained cattle expert Ron Daily to conduct a
physi cal count of all cattle held by the Hoyts as of yearend
1992. The count was conducted with Hoyt personnel from Cctober
1992 through April 1993. Martinez v. United States, 341 Bankr.
568, 571 (Bankr. E.D. La. 2006).

PFollowing the IRS' s freezing in February 1993 of tax
refunds to partners in the cattle and sheep partnerships, the
Hoyt organi zati on experienced financial difficulties. Freezing
the tax refunds greatly di mnished the anount of noney the Hoyt
or gani zati on obtained fromnew and existing partners. An
i ncreasi ng nunber of investor-partners becane disgruntled with
Hoyt and the Hoyt organization. Many partners stopped nmaking
their partnership paynents and wthdrew fromtheir partnerships.
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benefits that the partners clained on their individual returns
fromthe cattle and sheep partnerships; and (2) not issue any tax
refunds these partners mght claimattributable to such
partnership tax benefits.

Fol | owi ng respondent’s issuance of prefiling notices to the
partners in February 1993 and the conpletion of the count and
i nspection of the livestock in May or June 1993, the Exam nation
Di vi sion on or about Decenber 30, 1993, issued letters to all the
partners in which it warned themthat | RS personnel had concl uded
and determned that: (1) A nunber of fictitious breeding cattle
and sheep had been sold to the Hoyt cattle and sheep
partnerships; and (2) Hoyt and the Hoyt organi zation had
overstated both the nunbers and val ue of the purported |ivestock
that the partnerships allegedly owned.

Respondent eventually issued: (1) Notices of deficiency to
numer ous investor-partners for the 1980, 1981, and 1982 tax
years, in which respondent determ ned that none of the tax
benefits the partners clainmed fromthe cattle and sheep
partnershi ps were allowable; and (2) FPAAs to nmany of the cattle
and sheep partnerships for the taxable years 1983, 1984, 1985,
and 1986, in which respondent disallowed the tax benefits these
partnerships clainmed. On Decenber 20, 1993, respondent issued
FPAAs to RCR #2 for its tax year ending Decenber 31, 1987, to RCR

#3 for its tax years endi ng Decenber 31, 1987, and Septenber 30,
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1989, and to RCR #5 and RCR 85-2 for their tax years endi ng
Decenber 31, 1987 and 1988, and Septenber 30, 1989. On March 24,
1996, respondent issued an FPAA to RCR #4 for its tax year ending
Decenber 31, 1984.

D. Hoyt's Crim nal Conviction

From 1993 t hrough 1998, governnental agencies other than the
| RS, including the Securities and Exchange Comm ssion (SEC), the
U. S. Postal Service (USPS), and the U S. Trustee, also
investigated Hoyt. As a result of a referral for further
investigation fromthe U S. Attorney’s Ofice in Seattle,

Washi ngton, to the USPS, postal inspectors in |late 1993 began an
i nvestigation of Hoyt and the Hoyt organi zation for possible nail
fraud viol ations.

During 1993 and 1994, the SEC conducted an ongoi ng
i nvestigation of Hoyt, but the SEC eventually closed its
investigation and deferred to the USPS s investigation of Hoyt
that had been commenced in late 1993. In June 1995, postal
i nspectors seized nunerous docunents and records fromthe offices
of the Hoyt organization pursuant to a search warrant.

On or about June 8, 1995, in the 32d Judicial District Court
for the Parish of Terrebonne, State of Louisiana, a group of
i nvestors obtained an $11 million default judgnent agai nst Hoyt,
Managenment, M.P, and several cattle breeding partnerships for

fraud and other violations. See Mibile v. Hoyt, No. 95-112222.
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On Novenber 24, 1998, the CGovernnent filed an indictnent in
the U S District Court for the District of Oregon agai nst Hoyt
and several other persons who had worked for or engaged in
transactions with the Hoyt organization, including Barnes and his
wi fe, charging themw th numerous counts of conspiracy and nai
fraud. Shortly thereafter, respondent noved this Court to renove
Hoyt as TMP in nany of the cattle and sheep partnership cases
pendi ng before it.' In orders issued fromJune 22, 2000,

t hrough May 15, 2001, this Court renoved Hoyt as TMP in numerous
cattl e and sheep partnership cases, pursuant to Rule 250(Db).

On February 12, 2001, Hoyt was convicted of 1 count of
conspiracy to commt fraud, 31 counts of mail fraud, 3 counts of
bankruptcy fraud, and 17 counts of noney |aundering. See United

States v. Barnes, No. CR 98-529-J004 (D. O. Feb. 12, 2001),

affd. sub nom United States v. Hoyt, 47 Fed. Appx. 834 (9th G

2002). The U. S. District Court sentenced Hoyt to 235 nonths of

i mpri sonment and ordered himto pay restitution of over $102
mllion to the individual victins of his crines. This $102
mllion figure represented the total anount that the Governnent
(using Hoyt organization records) determ ned was paid to the Hoyt

organi zation from 1982 through 1998 by investor-partners in the

10On June 2, 1999, the Governnent filed a superseding
i ndi ct mrent agai nst the sane defendants, which, anong ot her
t hi ngs, charged Hoyt with 54 counts of conspiracy to commt
fraud, mail fraud, bankruptcy fraud, and noney | aunderi ng.
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cattle partnerships, the sheep partnerships, and other simlar
partnershi ps that Hoyt pronoted. The fraud perpetrated by Hoyt
“i npacted over 4,000 people and had actual and intended | osses

exceeding $200 million.” United States v. Hoyt, supra at 837.

OPI NI ON

| ssue 1. Wiether Partnership Transactions and the Sheep
Part nershi ps Lacked Econoni ¢ Substance and Wre Shans,
and Whet her There Were Partnership Asset Overval uations
and Basi s Overval uati ons

The Court of Appeals reversed our holding in River Cty
Ranches | that we |acked jurisdiction to make factual findings as
to whether the partnerships’ transactions were tax-notivated for
pur poses of inposing section 6621(c) penalty-interest against
i nvestor-partners. Thus, the Court of Appeals renanded for us to
make such findings. W have done so in our supplenental factua
findings set forth herein.

We point out that many of the key facts have been stipul ated
by the parties and are so found. Furthernore, our prior opinion

in RRver Gty Ranches #4, J.V. v. Commi ssioner, T.C Mno. 1999-

209, supports the conclusion that the activities of these
partnershi ps | acked econom ¢ substance and were shans for each of
the years of their existence. The findings in that case are
equal ly applicable to these cases because the facts and evi dence
Wi th respect to these partnerships’ breeding activities are the
sanme as the facts and evidence considered there. VWile the

proceeding in River Gty Ranches #4, J.V. involved only three of
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t he sheep breedi ng partnershi ps, the Court considered evidence
pertaining to all of the sheep partnerships. And all the sheep
breedi ng partnerships were operated in the sane nanner.

Section 6621(c) provides for an increased rate of interest
W th respect to any substantial underpaynent of tax in any
taxabl e year attributable to a tax-notivated transaction.
Section 6621(c)(3)(A) generally lists the types of transactions
whi ch are considered “tax-notivated transactions”. A tax-
notivated transaction includes any valuation overstatenent within
t he nmeani ng of section 6659(c), and such a val uation
overstatenment exists, anong other situations, if the adjusted
basis of property clained on any return exceeds 150 percent of
the correct anmount of basis. Secs. 6621(c)(3)(A) (i), 6659(c). A
tax-notivated transaction further includes “any sham or
fraudul ent transaction.” Sec. 6621(c)(3) (A (v).

It is well established that the tax consequences of
transactions are governed by substance rather than form Frank

Lyon Co. v. United States, 435 U S. 561, 573 (1978). Wen

taxpayers resort to the expedient of drafting docunents to
characterize transactions in a manner which is contrary to
obj ective economc realities and which has no significance beyond
expected tax benefits, the particular forns they enploy are

di sregarded for tax purposes. 1d. at 572-573; Helvering v. F. &

R Lazarus & Co., 308 U S. 252, 255 (1939). |If a transaction is
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devoi d of econom c substance, it is not recognized for Federal

taxation purposes. Gegory v. Helvering, 293 U S. 465 (1935).

Determ ning the econom ¢ substance of a transaction requires
an anal ysis of several objective factors: (1) Wuether the stated
price for the property was within reasonable range of its val ue;
(2) whether there was any intent that the purchase price would be
paid; (3) the extent of the taxpayer’s control over the property;
(4) whether the taxpayer would receive any benefit fromthe
di sposition of the property; (5) whether the benefits and burdens
of ownership passed; (6) the presence or absence of arm s-length
negotiations; (7) the structure of the financing; (8) the degree
of adherence to contractual terns; and (9) the reasonabl eness of

the incone and residual value projections. Levy v. Conmm ssioner,

91 T.C. 838, 854 (1988); Rose v. Comm ssioner, 88 T.C 386, 410

(1987), affd. 868 F.2d 851 (6th Cir. 1989).

Qur findings reflect the consideration of these objective
factors. The partnershi ps had no busi ness purpose beyond
generating tax benefits. The facts show that the partnerships
t hensel ves were shans and | acked econom ¢ substance. They were
nmerely a facade used by Hoyt to provide the tax benefits he
promsed in his pronotional materials. They had no i ndependent
econom ¢ substance beyond the purported sheep breeding

transactions which were also illusory and had no econom c effect.
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The only purported business purpose of these partnerships
was their sheep breeding activities. Yet, as we have found, the
partnershi ps never acquired the benefits and burdens of
ownership, the prom ssory notes did not evidence valid
i ndebt edness, and Barnes Ranches never performnmed under the
sharecrop agreenent. Consequently, they could not, and did not,
conduct any econom c activities.

There are a nunber of other facts supporting our concl usion
that the partnerships |acked econom ¢ substance and were shans.
For exanple, there were many irregularities in the partnerships’
docunents. Several of the partnerships did not have signed
partnership agreenents or had no partnership agreenents at all.
There was no separate prospectus for each of the sheep
partnerships; instead Hoyt used the pronotional materials he had
prepared for the cattle partnerships. And not all of the sheep
partnerships had all of the principal docunents to evidence their
purported sheep sale agreenents with Barnes Ranches.

The traditional books and records expected of a partnership
t hat has econom c substance were | acking. The sheep partnerships
did not maintain separate books, records, or assets. None of
t hem had separate bank accounts.

We are persuaded that all of the above facts support our

conclusion that the partnerships and their purported sheep
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breeding activities | acked econom ¢ substance, were shans, and
existed only to provide tax benefits.

It is also significant in these cases that for section
6621(c) penalty-interest purposes the partnerships overval ued
their assets and overstated their bases therein. The parties
have stipulated facts that support findings of partnership asset
overval uations and basis overstatenents. For exanple, they
stipulated that: (1) The purchase prices exceeded the val ue of
each partnership’s flock because many of the sheep purportedly
sold did not exist; (2) sheep sold to the partnerships for
average prices ranging from $1,135 to $2, 126 were nowhere near
the quality of breeding sheep Barnes Ranches sold for $400 or
nmore; (3) the partnerships never acquired the benefits and
burdens of ownership; and (4) the prom ssory notes used to
purchase the sheep did not represent valid indebtedness. Because
we have determ ned that the partnership transactions | acked
econom ¢ substance and are shans and that the partnerships never
acquired the benefits and burdens of ownership, it follows that

the adjusted bases in the sheep are zero. {ayden v.

Commi ssioner, 90 T.C. 656, 677-678 (1988); Rose v. Conm ssioner,

supra at 426; Zirker v. Conmm ssioner, 87 T.C. 970, 978-979

(1986) .
We conclude that the partnerships’ activities are tax-

notivated transactions within the neaning of section 6621(c).
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| ssue 2. Whether the Period of Linmtations on Assessnent Had
Expi red When the FPAAs Were | ssued

The period for maki ng assessnents of tax attributable to a
partnership itemor affected itemis set forth in section 6229.
Section 6229 provides in pertinent part:

SEC. 6229. PERIOD CF LI M TATI ONS FOR MAKI NG
ASSESSMENTS.

(a) General Rule.--Except as otherw se provided in
this section, the period for assessing any tax inposed
by subtitle A with respect to any person which is
attributable to any partnership item (or affected item
for a partnership taxable year shall not expire before
the date which is 3 years after the later of--

(1) the date on which the partnership return
for such taxable year was filed, or

(2) the last day for filing such return for
such year (determ ned wthout regard to
ext ensi ons).

(b) Extension by Agreenent.--

(1) I'n general.--The period described in
subsection (a) (including an extension period
under this subsection) may be extended--

* * * * * * *
(B) with respect to all partners, by an
agreenent entered into by the Secretary and
the tax matters partner (or any other person

aut horized by the partnership in witing to
enter into such an agreenent),

before the expiration of such period.

* * * * * * *
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(c) Special Rule in Case of Fraud, Etc.--

(1) False return.--1f any partner has, with
the intent to evade tax, signed or participated
directly or indirectly in the preparation of a
partnership return which includes a fal se or
fraudulent item -

(A) in the case of partners so signing
or participating in the preparation of the
return, any tax inposed by subtitle A which
is attributable to any partnership item (or
affected item) for the partnership taxable
year to which the return relates may be
assessed at any tinme, and

(B) in the case of all other partners,
subsection (a) shall be applied with respect
to such return by substituting “6 years” for
“3 years.”

Respondent issued the FPAAs at issue after the normal 3-year
periods for assessnent had expired. Wth regard to these FPAAs,
however, Hoyt, as TMP, had executed consents extending the
[imtations periods. The partnerships argue that the extensions
are invalid because Hoyt executed them while disabled by
conflicts between his own interests and those of his partners.
Respondent argues that the consents were valid and,
alternatively, if the waivers are invalid, the 6-year limtations
period under section 6229(c) (1) applies.

In River Gty Ranches |, we found that the partnerships did
not present evidence sufficient to show that Hoyt executed the
consents under disabling conflicts of interest. W concl uded,

therefore, that the FPAAs were tinely issued.
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In River Gty Ranches 11, the Court of Appeals held that the
partnerships were entitled to discovery of respondent’s central
Hoyt files to find out the facts concerning Hoyt’s interests in
his dealings with respondent and what respondent knew about
Hoyt's interests and his treatnment of the partners’ interests.

River Gty Ranches #1 Ltd. v. Commi ssioner, 401 F.3d at 1141,

1143.

Pursuant to the mandate of the Court of Appeals, we granted
petitioners’ notions to take the depositions of Jill Page, Sue
Hul | en, and Nornman Johnson, present or forner | RS enpl oyees whom
petitioners had called as witnesses during the 2001 trial of
these cases. Petitioners took their depositions in April 2006.
In order to nmake further information available to petitioners,
respondent went beyond the Court of Appeals’ direction regarding
limted additional discovery and nade available to petitioners
his entire store of docunents that had not been produced earlier.
This consisted of approximately 160 boxes of documents and 700
linear feet of IRS central Hoyt files.

After the discovery sought by petitioners was conpl eted, the
Court held a second trial on Septenber 11 and 12, 2006.

A. VWi vers Executed by Hoyt in March 1993 Are Invalid

In River Gty Ranches |, we anal ogi zed these cases to

Phillips v. Conmm ssioner, 272 F.3d 1172 (9th G r. 2001), affg.

114 T.C. 115 (2000), in which the Court of Appeals held that the
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mere exi stence of past crimnal investigations of a TMP does not
prove a disabling conflict of interest. W found that, as in
Phillips, Hoyt was not under active crimnal investigation by the
| RS when he signed any of the extensions.

In River Cty Ranches #1 Ltd. v. Conm ssioner, 401 F.3d at

1142, the Court of Appeals limted the application of Phillips,
stating:
The conparison to Phillips is unillum nating, however,
because in Phillips “[t]he facts were stipulated by the

parties in skeletal formsufficient to provide, w thout
much fl esh, what was necessary to raise the single

issue relied on by Phillips.” 1d. at 1173. The |esson
of Phillips is that the sole fact of past crim nal

i nvestigations does not establish a disabling conflict

of interest. But there is nore to the partnerships’

assertion of a disabling conflict than past crim nal

i nvestigations, and the record before us in this case

is not a bare skel eton.

Respondent suspected that Hoyt was selling cattle to sonme
partnershi ps that had al ready been sold to other partnerships and
that he was depreciating cattle that did not exist. Although
Hoyt was not under active crimnal investigation by the I RS when
he signed any of the consents, at various tinmes from 1984 t hrough
1990 Hoyt was investigated by the CID, the DQJ, and the U. S
Attorney’'s Ofice.

Hoyt signed the consents between February 1991 and March
1993, during the period when respondent was first seeking and

then perform ng the headcount that would prove Hoyt’'s crines.

Hoyt's unwillingness in late 1991 and early 1992 to consent to
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extensions of the [imtations period for the partnerships unless
the I RS del ayed assessing the preparer penalty until the FPAAs
were issued al so indicated that Hoyt was allow ng his personal
interests to interfere with his fiduciary duty to the
part ner shi ps.

As early as m d-1989, the IRS suspected that Hoyt had not
purchased the sheep reportedly owned by the partnerships, in
breach of his fiduciary duty to the partnerships. By February
1993, the ongoing inspection and |ivestock count confirnmed
respondent’s suspicion that Hoyt had greatly overstated the
nunber of breeding animals the partnerships clainmed to own and
had grossly overval ued the |ivestock upon which the partnerships
were claimng tax benefits. By February 1993, as a result of the
count and inspection, respondent possessed sufficient evidence to
support the issuance of prefiling notices and freezing tax
refunds clainmed by partners. Beginning in February 1993,
respondent generally froze and stopped issuing incone tax refunds
to partners in the cattle and sheep partnershi ps and i ssued
prefiling notices to the investor-partners advising themthat,
starting with the 1992 taxable year, the IRS would: (1) D sallow
the tax benefits that the partners clained on their individual
returns fromthe cattle and sheep partnerships; and (2) not issue
any tax refunds these partners mght claimattributable to such

partnership tax benefits. Respondent did not directly informthe
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i nvestor-partners that Hoyt had greatly overstated the nunber of
breeding animal s the partnerships clainmed to own and had grossly
overval ued the livestock upon which the partnerships were
claimng tax benefits until the Exam nation D vision issued
warning letters to all the partners on Decenber 30, 1993 (shortly
after the FPAAs were issued).

“Trust law, generally, invalidates the transaction of a
trustee who is breaching his trust in a transaction in which the

other party is aware of the breach.” Phillips v. Conmm ssioner,

supra at 1175. By February 1993, respondent knew that “Hoyt had
been taking noney for non-existent cows and sheep--for which Hoyt
presumabl y knew he was vul nerable to crim nal prosecution.”

River Gty Ranches #1 Ltd. v. Commi ssioner, 401 F.3d at 1142.

It was in the partners’ interest for the FPAAs to be issued
sooner rather than | ater because the FPAAs provided the partners
a strong indication that Hoyt was | ooting the partnerships and
that the partners had in fact clainmed tax benefits to which they
were not entitled. Delay would perpetuate Hoyt’s conceal nent of
his theft and result in greater penalties and interest when the
taxes were col |l ected.

By contrast, extending the limtations periods within which
respondent could issue the FPAAS was in Hoyt’'s interest because
it delayed discovery of his theft. Hoyt’s interests ran toward

del aying as | ong as possible any threat to the house of cards he
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had constructed “in the hope that it would put off the day of
reckoni ng- - perhaps forever, if his long run of luck held out.”
Id. at 1143.

W find that by February 1993, respondent knew or had reason
to know that Hoyt’'s interest in extending the period wi thin which
respondent could issue the FPAAs was in conflict with the
i nvestor-partners’ interest in not delaying the issuance of the
FPAAs. Thus we conclude that the consents to extend the
l[imtations period signed in March 1993 are invalid.? Hoyt
signed the consent to extend indefinitely the assessnent period
for RCR #4’s 1984 tax year on August 1, 1987, before respondent
knew or had reason to know that Hoyt’'s interest in extending the
[imtations period conflicted wwth the partners’ interests. The
consent is valid, and respondent tinely issued an FPAA to RCR #4
for its 1984 tax year on March 24, 1996.

B. The 6-Year Limtations Period Under Section

6229(c) (1) Applies to the Sheep Partnership
Returns for the Years at |ssue

Not wi t hst andi ng our concl usion that the consents to

extensions of the imtations periods executed by Hoyt, the TMP,

20n Apr. 13, 2007, the U. S. Bankruptcy Court for the
Eastern District of Louisiana held that the consents to extend
the limtations period signed with respect to Hoyt cattle
partnerships were invalid for simlar reasons. |In re Martinez,
_ Bankr. __, 99 AFTR 2d 2007-2375 (Bankr. E.D. La. 2007).
Apparently, the Governnment did not raise the application of the
6-year |imtations period under sec. 6229(c)1)(B), and the
Bankruptcy Court held that the FPAAs were untinely.
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on March 6, 1993, and by the IRS on March 30, 1993, were invalid
because of Hoyt’'s disabling conflicts of interests, we nust stil
decide the alternative issue asserted by respondent as to whet her
the 6-year period for assessnent provided in section
6229(c) (1) (B) applies because of fraud.

Petitioners contend that respondent failed to prove that
Hoyt had a specific intent to evade tax and that each sheep
partnership return included false or fraudulent itens. They
assert that respondent cannot rely solely on petitioners’
adm ssions that there were false itens on the partnership
returns. To the contrary, respondent contends that he has
clearly and convincingly carried his burden of proof and net all
of the necessary requirenents of section 6229(c)(1) (A and (B)
We agree with respondent.

The 6-year |limtations period applies if four requirenents
are nmet: (1) The entity is a partnership; (2) the partnership
return includes a false or fraudulent item (3) a partner signed
or participated directly or indirectly in the preparation of the
return; and (4) the partner signed or participated with the

intent to evade tax. Sec. 6229(c)(1); Transpac Drilling Venture,

1983-2 v. United States, 83 F.3d 1410, 1414 (Fed. Gr. 1996),

affg. 32 Fed. d. 810 (1995); cf. Allen v. Conm ssioner, 128 T.C

37 (2007). There is no requirement that the signer of the

partnership return intend to evade his own taxes. The 6-year
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statute is applicable to each partner if, in signing a false or
fraudul ent partnership return, the signer intended to evade the

taxes of the other partners. Transpac Drilling Venture, 1983-2

v. United States, supra at 1414-1415. There is also no

requi renent that the other partners have know edge of the false
or fraudul ent deductions clainmed on a partnership return. The
intent of the signer of the partnership return to evade the taxes
of the other partners satisfies the intent el enment of the 6-year
statute of limtations for maki ng additional assessnents under
section 6229(c) (1), which applies when the partnership return
containing false or fraudulent itens is signed with intent to
evade tax. 1d. It is the fraudulent nature of the return that

extends the limtations period. Allen v. Conm ssioner, supra at

42.

In these cases there is no dispute that the first three
requi renents are satisfied. Petitioners have not contested them
| ndeed, they have acknow edged by their stipul ated adm ssions
that all the sheep partnership returns contained fal se and
fraudul ent deductions, and the facts support those findings.

Li kewi se, the fact that Hoyt, as TMP, participated in the
preparation of the partnership returns and signed themwth the
intent to evade the taxes of the partners is established by
petitioners’ adm ssions on the workings of Hoyt's tax shelter

schenme, the sham nature of the transactions and their | ack of
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econom ¢ substance, and the nethods used in preparing the

i ndi vi dual and partnership returns. See Transpac Drilling

Venture, 1983-2 v. United States, 32 Fed. d. at 821 (where the

Court of Federal O ains |ooked at the sham nature of the
transaction in its analysis of the 6-year fraud statute set forth
in section 6229(c)(1)).

During the years at issue, Hoyt’'s schene was to sell tax
deducti ons using phoney partnerships that generated fal se and
fraudul ent fl ow hrough tax deductions. As reflected in our
factual findings, the sheep partnership returns filed for the
periods 1984, 1987, 1988, and 1989 included the follow ng fal se
or fraudulent itenms: (1) Depreciation deductions and credits
attri butable to nonexi stent and overval ued sheep, (2) interest
deductions for illusory indebtedness relating to nonexi stent and
overval ued sheep, and (3) fal se deductions for farm expenses and
guar ant eed paynents.

Petitioners not only admtted in their pleadings that the
returns signed by Hoyt included false information, but they al so
repeatedly referred to Hoyt’'s fraudul ent conduct and deception in
their other subm ssions to the Court.

We have exam ned the structure and workings of Hoyt's cattle

and sheep partnerships in River City Ranches |, Durham Farns #1

v. Comm ssioner, T.C Meno. 2000-159, affd. 59 Fed. Appx. 952

(9th Gr. 2003), and River Cty Ranches #4, J.V. v. Conm Ssi oner,
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T.C. Meno. 1999-2009. River Gty Ranches #4, J.V. and Dur ham

Farnms #1 were test cases for Hoyt cattle and sheep partnerships
tried and decided by this Court during 1996 and 1997. In 2001,
we heard the remaining sheep partnership cases that resulted in
our opinion in River Gty Ranches |, sonme of which are presently
before us on this remand fromthe Court of Appeals.

Basically, our findings in River City Ranches | mrror our

findings in the sheep partnership test cases in River Gty

Ranches #4, J.V., which explain how Hoyt’s schenme worked and show

that the partnership returns contained fal se and fraudul ent
deductions and were prepared by Hoyt with the intent to evade the
tax liability of the partners. They are incorporated by
reference in our fact findings here.

There are several indicia of Hoyt's fraudulent intent to
evade tax when, as a partner and TMP, he participated in the
preparation of the partnership returns and signed them

The RCR returns reported depreciation of breeding flocks
cal cul ated on cost bases that Hoyt knew were based on fal se and
fraudul ent flock recap sheets that |isted nonexistent sheep, on
purported purchase prices that were nmuch greater than the fair
mar ket value of simlar quality sheep, and on prom ssory notes
that did not create bona fide indebtedness. Mreover, the entire
transacti on was w thout substance, and the partnerships did not

acquire the benefits and burdens of ownership of the sheep.
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Simlarly, Hoyt knew that other farm deductions clained on the
partnership returns for such itens as feed, freight, gasoline,
i nsurance, rent of farm pasture, repairs, supplies, utilities,
veterinary fees, contract |abor, and advertising expenses were
fal se and fraudul ent because the partnership did not have the
livestock to require these expenses.

The interest deductions clainmed on the partnership returns
were purportedly claimed wwth respect to the prom ssory note each
partnership issued in connection with the purported acquisition
of its breeding sheep. The interest deductions clained on the
prom ssory notes were fal se and fraudul ent because the prom ssory
notes the sheep partnerships issued for their breeding flocks
were not bona fide recourse debt. The notes had no econom c
effect to the partnerships and were not valid indebtedness.

Finally, as this Court previously found in River Gty Ranches #4,

J.V. v. Commi ssioner, supra, the actions of the Barnes famly and

Hoyt evidence that they thensel ves viewed the partnership notes
as essentially illusory and having no practical econom c effect
and that the notes were nerely a facade to support the tax
benefits that Hoyt had prom sed investors in the partnerships.

The guar anteed paynents clainmed on the partnership returns
purportedly pertain to paynents made by the partnerships to Hoyt
as “sheep sales incentive”. However, since the partnerships

never acquired the benefits and burdens of its principal product,
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i.e., registered sheep, it follows that the deductions clained
for guaranteed paynents were fal se and fraudul ent.

Wien the partnership returns were filed claimng the fal se
and fraudul ent deductions, Hoyt was an enroll ed agent before the
| RS. He was a sophisticated person preparing the partnership
returns who had denonstrated by obtaining his enrolled agent
status that he was aware of the return filing requirenents and
the necessity of naintaining proper books and records.

Through participation in the Hoyt partnerships, the partners
received the benefits of the false and fraudul ent partnership
deductions. A partnership is required to file an annual
information tax return even though it is not a taxable entity for
Federal incone tax purposes. Secs. 701, 6031; sec. 1.701-1,

I ncone Tax Regs. Each partner is liable for inconme tax in his or
her individual capacity with respect to his or her share of
partnership itens of incone, |oss, deduction, and credit. Sec.
701; sec. 1.702-1, Inconme Tax Regs. Thus, through such
participation in the Hoyt partnerships, each partner received

fl owt hrough partnership deductions that were fal se and fraudul ent
and which reduced or elimnated the partner’s tax liability.

The falsity of the partnership deductions and Hoyt’s intent
to evade tax is further supported by the manner in which the
partners “purchased” their partnership interests and the focus of

the pronotional materials. The partnership interest and the
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resulting flow hrough partnership deductions were “purchased”
with 75 percent of the partner’s tax savings resulting fromthe
fl owt hrough partnershi p deductions. The 75-percent tax savings
were determned first by conputing the partner’s tax liability
W thout participation in a Hoyt partnership and then conputing
the partner’s tax savings using the Hoyt partnership |loss. The
difference in the two calculations was the partner’s tax savings,
of which 75 percent was paid to the Hoyt organization and 25
percent was to be retained by the partner. 1In addition, in the
initial year of investnment, anended returns claimng refunds were
often filed for the partner’s prior 3 taxable years. The Hoyt
organi zation received 75 percent of such refunds, and the
partners retai ned 25 percent. Each year the partner’s paynent to
t he Hoyt organi zation was adjusted to reflect the 75/25 split.
Because the investnent was based on “tax savings” and not on
original cash outlay, Hoyt’'s partnership schene essentially paid
for itself.

It is clear that the sheep partnerships were nerely a facade
Hoyt used to provide the fraudul ent tax benefits he promsed to
the partnerships’ investors. Hoyt’'s pronotional materials so
indicate. Hoyt did not have a separate prospectus for each of
t he sheep partnerships. Instead, he used the sane pronotional
mat eri als he had prepared for the cattle partnerships. And the

pronoti onal materials used to nmarket the investnents focused
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heavily on the investors’ tax savings. One brochure, titled “The
1,000 I'b Tax Shelter”, highlighted the investors’ witeoffs,
refers to the investnment as a tax shelter, and enphasi zes that
the primary return on an investnent in a Hoyt partnership would

be fromthe tax savings. See Van Scoten v. Conm ssioner, T.C

Meno. 2004-275 (where the Tax Court made a simlar finding based

on its review of the sane Hoyt brochure), affd. 439 F.3d 1243

(10th Gr. 2006). In Van Scoten, we pointed out that the 1,000

| b Tax Shelter brochure spent numerous pages explaining the tax
benefits of investing in a Hoyt partnership and expl ai ni ng why
investors should trust only Hoyt’ s organi zation to prepare their

i ndi vi dual Federal inconme tax returns. Another brochure, bearing
t he headi ng “Harvesting Tax Savings by Farm ng the Tax Code”,

al so enphasi zed tax savings and expl ai ned that the investnent
could be financed fromthe investors’ tax savings, which the

i nvestors otherwi se would have paid to the IRS.

The partners’ individual incone tax returns were often
prepared first by the Hoyt Tax O fice to claimpartnership
deductions or credits sufficient to elimnate or substantially
reduce a partner’s tax liability. Subsequently, the partnership
returns were prepared to reflect the anmounts reported on the
partners’ individual incone tax returns. The pronotional
materi al s expl ai ned that, beginning in 1982, other nenbers of the

Hoyt Tax O fice would sign the individual partners’ tax returns
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as the preparer instead of Hoyt. |If a partner needed a greater
or | esser partnership loss in any year, the deductions that

fl owed through fromthe partnership were quickly adjusted within
the Hoyt Tax Ofice wthout the partner’s having to pay a higher
fee to an outside return preparer. Hoyt routinely had the

i ndi vidual’s Federal incone tax returns prepared and filed
claimng | arge partnership | osses before the Form 1065
partnership returns were prepared and filed. Sonetinmes this
woul d result in an inconsistency between the | oss shown on the

i ndi vidual return and the amount shown on the partner’s Schedul e
K-1. W think the workings of this schene show that the
partnership returns were signed with intent to evade the
partners’ individual tax liabilities through the use of false and
fraudul ent fl owt hrough partnership | osses.

In summary, the record establishes by clear and convincing
evi dence that Hoyt knew the partnership returns contained fal se
and fraudul ent deductions and that he intended incone tax to be
evaded at the partner level. He was involved in every facet of
the partnerships. He formed and operated the partnerships. He
was involved in the alleged purchase of sheep by the partnerships
from Barnes Ranches. He was involved in the unusual manner in
whi ch the partnership and individual returns were prepared. He
knew that the bills of sale which purportedly identified the

sheep purchased by each partnership |isted | arge nunbers of
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i ndi vi dual breeding sheep that did not exist. He knew that the
total purchase price each sheep partnership agreed to pay for its
sheep was far greater the fair market value of simlar quality
sheep. He knew that the flock recap sheets identifying the
partnership sheep contained false informati on and that the
partnership records were maintained in an unreliable manner. He
knew that the deductions clained on the partnership returns for
depreci ation and other farm expenses relating to the all eged
sheep purchases were false and fraudulent. He knew that the
deductions clainmed on the partnership returns for interest on the
partnership prom ssory notes were false and fraudulent. He knew
t hat the guaranteed paynent deductions claimed on the partnership
returns were false and fraudulent. He knew that he was selling
the partners false and fraudul ent deductions. And he knew all
t hese facts when he prepared and signed each of the partnership
returns.

Accordingly, we hold that the 6-year statute of |imtations
on assessnment was open under section 6229(c)(1)(B) for the 1987,
1988, and 1989 partnership returns at the tinme the FPAAs were
i ssued. The FPAAs were issued within the 6-year period for
assessing the tax. Therefore, it follows and we so hold that the
FPAAs were tinely issued for the 1987, 1988, and 1989 returns.

Wth respect to Hoyt, a partner and the TMP, who signed and

participated in the preparation of the partnership returns
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containing false and fraudulent itenms with the intent to evade
tax, the periods for assessnent against himindividually of tax
liabilities attributable to the partnership itens are open
indefinitely. See sec. 6229(c)(1)(A). Therefore, it foll ows,
and we so hold, that the FPAAs were tinely issued as to Hoyt
individually for the 1984, 1987, 1988, and 1989 returns.

To reflect the foregoing,

Appropriate decisions will be

ent er ed.



