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P filed a corporate tax return for 2001 reporting
a net operating loss (NOL). P then requested tentative
refunds for 1999 and 2000 fromthe NOL carryback into
those years, pursuant to |I.R C sec. 6411. The IRS
al l oned those refunds in Decenber 2002. In February
2003 Rissued to P a statutory notice of deficiency for
1999 and 2000 that made no adjustnent related to, nor
any nmention of, the NOL carryback or the refunds. P
filed a tinely petition with respect to that notice of
deficiency. During the deficiency case, the IRS Ofice
of Appeal s considered P s NOL carrybacks and determ ned
not to allowthem R s attorneys were aware that R
intended to recapture the tentative refunds but did not
amend the answer to assert additional deficiencies.
The case was tried in February 2005, with neither party
putting on evidence as to the NOL carrybacks, and
deci sion was eventually entered in P s favor on March
3, 2006. However, on March 8, 2005, while the
deficiency case had been awaiting decision, R summarily
assessed the anounts of the tentative refunds pursuant
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to l.R C sec. 6213(b)(3). R then gave notice of his
intent to levy in order to recapture the tentative
refunds. P requested a collection due process (CDP)
hearing; and following P s hearing, on April 10, 2007,
R issued a notice of determnation to proceed with
collection. In his CDP hearing and this case, P did
not attenpt to prove the nerits of the 2001 NOL but

rat her contends that, under the doctrine of res
judicata, the March 3, 2006, decision in the original
deficiency case bars R fromcontending that P owes nore
tax for 1999 and 2000. R contends that he properly
assessed the taxes against P pursuant to |.R C

sec. 6213(b)(3) and that because P allowed the Court to
render a final decision in a prior deficiency case

W t hout considering the nerits of the NOL claim P
shoul d be barred by res judicata fromraising the issue
in this proceeding.

Hel d: Res judicata does not bar P from clai m ng
NCL carrybacks to 1999 and 2000, despite the prior
deficiency case involving those years, because the
statutory schene for NOL carrybacks includes |I.R C
sec. 6511(d)(2)(B)(i), which allows a refund
attributable to an NOL carryback notw t hstandi ng “t he
operation of any * * * rule of law’, including res
j udi cat a.

Hel d, further, res judicata does not bar R from
recapturing P's tentative refunds for 1999 and 2000,
despite the prior deficiency case involving those
years, because of the statutory schene for NOL
carrybacks, in which tentative refunds under |I.R C
sec. 6411 are granted summarily and are excepted by
. R C. secs. 6212(c)(1) and 6213(b)(3) from nornma
restrictions on assessment.

Ronald G Lykins (an officer), for petitioner

Terry Serena, for respondent.
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OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner
Ron Lykins, Inc. (RLI), under section 6330(d).!* RLI seeks our
review of the determ nation by the Internal Revenue Service (IRS)
to uphold a proposed levy on RLI's assets. The levy is intended
to recapture incone tax refunds for tax years 1999 and 2000 which
the IRS tentatively allowed as a result of RLI's clainmed net
operating | oss (NOL) carryback from 2001 but |ater concl uded was
inproper. This case is submtted to the Court fully stipul ated
under Rule 122.

The parties’ primary contentions focus on the doctrine of
res judicata. Therefore, the dispositive issue is whether RLI'Ss

favorabl e decision in a prior deficiency case--Ron Lykins, Inc.

V. Conm ssioner, T.C. Menpb. 2006-35--either bars RLI from

di sputing, or bars the IRS fromcollecting, the liability now
asserted. W hold that res judicata neither bars RLI from
asserting the NOL carryback nor bars the IRS fromrecapturing the

tentative refunds all owed on account of the NOL carryback

!Except as otherwi se noted, all section references are to
the I nternal Revenue Code (Code) (26 U.S.C.), and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

The facts are derived fromthe parties’ stipulations of
March 18, 2008 (as anended January 5, 2009), and those
stipulations are incorporated herein by this reference.

RLI is currently an S corporation, see sec. 1361, though in
the tax years at issue--1999 and 2000--it was a C corporation,
see secs. 301 et seq. RLI's principal place of business was in
Chio at the tine the petition was fil ed.

Activity Before Litigation

For the years 1999 and 2000, RLI filed its Forns 1120, U. S
Corporation Incone Tax Return, reporting taxable incone and a tax
liability for each year that was satisfied by quarterly estinmated
tax paynents. For the year 2001, however, RLI filed a Form 1120
reporting a net operating | oss (NOL) of about $135,000. RL
filed that 2001 Form 1120 in June 2002; and on Novenber 5, 2002,
it filed a Form 1139, Corporation Application for Tentative
Refund, in order to carry that 2001 | oss back to the years 1999
and 2000 (pursuant to section 172), reduce its tax liability for
those earlier years, and obtain the resulting refunds. 1In this
instance, the IRS nade the tentative refunds very pronptly on
Decenber 16, 2002, allow ng $24,113 for 1999 and $6, 337 for 2000.

However, while the I RS personnel responsible for the
tentative refunds had been processing RLI’'s Form 1139, |IRS

exam nation personnel were examning RLI's returns for 1999 and
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2000. On February 6, 2003--less than 2 nonths after RLI had
received tentative refunds for 1999 and 2000--the IRS issued to
RLI, for those very sanme years, a statutory notice of deficiency
(pursuant to section 6212), determ ning that RLI owed nore tax
than it had originally reported and paid for those years. The
notice of deficiency did not nmake any reference to the NOL
carrybacks from 2001, nor did it take into account the recent
refunds in its conputation of RLI's liability. Rather, the
noti ce nmade unrel ated adjustnents that are not at issue.

The Prior Deficiency Case, Docket No. 6795-03

RLI filed a tinely petition in this Court on May 6, 2003,
whi ch commenced docket No. 6795-03. The petition stated in part,
i n paragraph 4:

| disagree with the deficiency for the foll ow ng

reasons: * * * 4) Form 1139 to claiman NOL deduction

of $135,748 was filed on, or about, Novenber 5, 2002,

for the years 1999 and 2000.
Thus, al though RLI had al ready received the 1999 and 2000 refunds
resulting fromthe 2001 NOL carryback, RLI initially believed
that the 2001 NOL was relevant to its 1999-2000 deficiency case.
Thereafter, at least as early as March 1, 2004, respondent
requested that RLI “substantiate the deductions on the 2001
return” so as to verify RLI's entitlenment to the NOL carryback to
1999 and 2000, the years in the deficiency case. Respondent’s

[itigating attorneys were aware of the di spute about the

tentative refunds allowi ng the NOL carryback. In March 2004 the
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Court granted a continuance upon the parties’ joint
representation that they “currently are not able to stipulate the
anount of any loss in taxable year 2001 to which the petitioner
is entitled.” By letter dated August 4, 2004, an Appeals officer
offered RLI a conference at which the RS Ofice of Appeals would
consider “the allowance of the net operating | oss deduction
(NOLD) carryback to 1999 and 2000.” Thereafter correspondence
was exchanged between RLI and the O fice of Appeals on the
subj ect of the NOL.?2

In pretrial activity throughout 2004, the parties explicitly
di sputed whether the NOL was properly included in the deficiency
case, with RLI eventually contending that it was not in the case
and respondent contending that it was in the case. By Decenber
2004, the Appeals officer who was considering the matter
determ ned that the 2001 NCL should be disall owed. However,
respondent did not anmend the answer or assert an increased

deficiency to take account of this devel opnment.

’2ln addition to the August 4, 2004, letter from Appeal s
Oficer Jones to RLI stating that Appeals was considering the
validity of the NOL, the correspondence regarding the NOL
i ncluded a Novenber 2, 2004, letter fromRLI to Appeals Oficer
Jones where in RLI provided Appeals with sone substantiation for
the NOL; a Novenber 8, 2004, letter from Appeals Oficer Jones to
RLI requesting nore substantiation from RLI; and a Decenber 7,
2004, letter fromRLI to Appeals Oficer Jones where in RLI
stated its refusal to provide any further docunentation to
substanti ate the NOL.
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Rat her, on January 18, 2005, RLI noved for leave to file an
amendnent to its petition® in docket No. 6795-03. The notion
expl ai ned that the reference in the original petition to the
carryback of the 2001 NOL “was inadvertent and unnecessary as to
why the Petitioner disagreed with the Notice of Deficiency”, and
it requested that the “petition be anended to strike (elimnate)
the statenment fromthe petition”. The attachnent to the notion
restated the original petition verbatim except that it omtted
the original reference to the NOL (i.e., in paragraph 4, the
subpar agraph “4) Form 1139 to claiman NOL deduction of $135, 748
was filed on, or about, Novenber 5, 2002, for the years 1999 and
2000”) by excl udi ng subparagraph “4)” of the original petition in
its entirety. RLI’s notion was granted on January 24, 2005, and
its anmendnent to paragraph 4 of the petition was fil ed.

On February 1, 2005, the parties and the Court held a
t el ephone pretrial conference in which respondent’s counsel
stated respondent’s position that res judicata would thereafter
bar RLI fromlitigating the NOL, and RLI stated its position that
there woul d have to be another trial on the NCL issue. As

respondent’s brief explains, the Court did not decide the res

3The notion, filed by RLI pro se, was styled “Mtion for
Leave to File Amended Answer”, and it asked the Court to file an
attached “Anended Answer” (because it was “in answer to the
Noti ce of Deficiency”); but the relief the notion requested
pertained to the petition, not the answer. The Court filed it as
a “Mtion for Leave”, granted the notion, and filed the *“Anended
Answer” as a “Reply”.
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judicata issue but made “sure that petitioner understood the
respondent’s position.” RLI’s understanding was that its
anendnent had “elimnate[d] the NOL” from consideration in the
deficiency case.

Not wi t hst andi ng t he anmendnent that had been nade to the
petition, respondent did not nove to anend the answer.* As a
result, respondent’s answer renmained silent as to the 2001 NOL
and its having been carried back to 1999 and 2000, the tax years
at issue in the deficiency case. Respondent never alleged in the
answer (and never noved to anend the answer to allege) that, as a
result of the refunds, the deficiencies were greater than had
been determned in the notice of deficiency. Nor did respondent
ever ask the Court to hold that the tentative carryback was

excepted fromthe effect of the Court’s decision.?®

‘But see IRS Field Service Advisory (May 9, 1997) (warning
| RS attorneys that “the Service may not be able to collect a
summari |y assessed deficiency once the Tax Court redeterm nes
unrel ated deficiencies”).

°Cf. Nestle Holdings, Inc. v. Conmissioner, T.C. Menop. 2000-
374 (the parties stipulated that “the decision of the Court would
not serve as res judicata” as to tentative carryback refunds); 1
Rest at enent Judgnents 2d, sec. 26(1) (1982) (“Wen any of the
foll owi ng circunstances exists, the general rule of 8 24 does not
apply to extinguish the claim and part or all of the claim
subsi sts as a possible basis for a second action by the plaintiff
agai nst the defendant: (a) The parties have agreed in terns or
in effect that the plaintiff may split his claim or the
def endant has acqui esced therein; or (b) The court in the first
action has expressly reserved the plaintiff’s right to maintain
the second action”); IRS Field Service Advisory (July 14, 1997)
(“The decision and conputation should specify which carrybacks

(continued. . .)
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On February 17, 2005, at the one-day trial of RLI'Ss
deficiency case (docket No. 6795-03), neither party put on any
evidence as to the 2001 NOL or the carrybacks to 1999 and 2000.
After the trial concluded, the case renmai ned pendi ng and awai ti ng
decision for slightly nore than a year. The Court then issued an

opi ni on— Ron Lykins, Inc. v. Conm ssioner, T.C Meno. 2006-35--in

RLI'"s favor and, on March 3, 2006, entered decision “that there
is no deficiency in tax due frompetitioner for its 1999 and 2000
tax years.” Neither party appeal ed the decision and, pursuant to
sections 7481 and 7483, it becane final on June 1, 2006.

The Sunmmary Assessnent

On March 8, 2005--i.e., two and a half weeks after the trial
for years 1999 and 2000 in docket No. 6795-03 but a year before
the Court’s entry of its decision--the RS nade summary
assessnments against RLI for 1999 and 2000, pursuant to
section 6213(b)(3), in the anobunts of the Decenber 2002 refunds.
By this nmeans, the I RS sought to recapture those refunds. The

IRS then issued to RLI Notices of Tax Due for 1999 and 2000.

5(...continued)
were not at issue in the Tax Court proceeding. It should also
provide that if those carrybacks are placed at issue in a |ater
proceedi ng, petitioner will not assert the defense of res
judicata or contest the ability of the Comm ssioner to nake an
assessnent under |.R C. 8§ 6213(b)(3)").
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The CDP Proceedi ngs

RLI did not pay the anounts that the I RS demanded, and on
Cct ober 8, 2005, the IRS issued to RLI, pursuant to
section 6330(a), a Final Notice of Intent to Levy and Notice of
Your Right to a Hearing regarding the unpaid taxes for 1999 and
2000.% On COctober 26, 2005, RLI tinmely subnmitted a request for a
coll ection due process (CDP) hearing by way of a letter
substitute for Form 12153, Request for a Collection Due Process
Hearing. At its CDP hearing, RLI made three argunents agai nst
t he proposed | evy:

First, RLI argued that the summary assessnent and the | evy
were the result of bad faith and the desire for revenge on the
part of the IRS. The hearing officer dismssed RLI's allegation
of a bad-faith or revenge assessnent after review ng the case
file. According to the attachnent to the notice of
determnation, “the admnistrative case file * * * shows] that
Appeal s first began considering the NOL issue as early as

10/ 27/ 2003 * * *.  The neeting between [IRS attorney]

5The record contains only the first page of the final notice
of intent to levy issued to RLI on COctober 8, 2005. Wile this
page does not contain the amount of unpaid tax as required by
section 6330(a)(3), it indicates that the anmount due is “shown on
the back of [the] page.” Furthernore, RLI has never asserted
that the anmounts due were not provided and in a letter dated
Cct ober 26, 2005, submtted in response to the notice of intent
to levy, RLI clearly lists the anobunts due for 1999 and 2000.
Therefore, we are satisfied that a proper Final Notice of Intent
to Levy and Notice of Your Right to a Hearing was issued to RL
for 1999 and 2000.
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M. Neubeck, M. Lykins and Appeals Oficer Jones took place well
after this.” Mreover, the hearing officer did not find RLI'Ss

al | egati on agai nst M. Neubeck, even if true, “to be materially
relevant to the tax issues in [RLI's] case.”

Second, RLI proposed to dispute its underlying liabilities
for the 1999 and 2000 tax by showing that it was entitled to the
carryback of its 2001 NOL to 1999 and 2000. RLI did not
undertake to prove that it actually realized a |loss in 2001,
rather, RLI argued that it was entitled to the carrybacks because
(i) the IRS had accepted without dispute RLI's return for 2001
showi ng the NCOL and had issued the refunds resulting fromthe
carryback of that NOL, and (ii) the period of limtations for
assessnents for 2001 had expired, so that the IRS could make no
further adjustnents to 2001. The Ofice of Appeals declined to
consider RLI's challenge to the underlying liabilities for 1999
and 2000 because it concluded that in 2004 RLI had had a prior
“opportunity”, see sec. 6330(c)(2)(B), for Appeals’s
consi deration of the issue when the deficiency case had stil
been pendi ng.

Third--and nost significant here--after the Tax Court’s
decision in docket No. 6795-03 was entered on March 3, 2006, RL
raised in the CDP hearing (by letters of March 8 and
Septenber 11, 2006) the then-“new issue” that the I RS shoul d not

proceed with the | evy because the Tax Court’s decision “that
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there is no deficiency in tax due fromthe petitioner for its
1999 or 2000 tax years” barred the IRS from asserting any ot her
liabilities for those years.

On April 10, 2007, the Ofice of Appeals rejected RLI’'S
argunents and issued a Notice of Determ nation Concerning
Col I ection Action(s) Under Section 6320 and/or 6330, determ ning
that the IRS could proceed with levy to recapture the refunds
issued to RLI for 1999 and 2000.

The Petition in This Case

On May 7, 2007, RLI tinmely petitioned this Court to review
that notice of determnation. RLI's petition raised five issues:

1. The statute of limtation had expired for 2001 and
| RS had not issued an Intent to Levy (I RC 8 6330(a)(1)
and 26 C.F. R § 301.6330-1(a)(1)[)]. Thus, the NOL
carryback to 1999 and 2000 are correct mathemati cal

cal cul ations and the tax assessnents of 3/8/05 were not
| egal or valid.

2. Awvalid statutory Notice of Deficiency, or 90-day
letter, was not issued for these tax assessnents, or
deni al of NOL.

3. The additional tax assessnents were pursued solely
under a bad-faith revenge notive of I RS Counsel * * *,

4. On 3/3/06 a US Tax Court Decision (No. 6795-03):
was entered “. . . that there is no deficiency in tax
due frompetitioner for its 1999 or 2000 tax years.”
Thus, the doctrine Res Judicata applies, and the 1999,
and 2000 tax years are closed to further IRS
chal | enges.

5. I RS was not authorized, in this case, to nmake
changes to the taxpayer’s account (IRC 8 6213(g)(2.)[)]
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RLI has abandoned the first and third of these five issues.’” The
second and fifth issues—-that no statutory notice of deficiency
was issued for the reassessnents or for the disallowance of the
NCL, and that the reassessnents are invalid because they do not
correct mathematical errors as defined in section 6213(g)(2)--are
addressed in part |11.B below as “verification” issues under
section 6330(c)(1). The fourth of these issues--res judicata--is
the principal issue in the case, discussed belowin part I11.
(I't should be noted that the petition does not state, and RLI has
not undertaken in this case to prove affirmatively, that it
actually incurred in 2001 a loss that it was entitled to carry
back to 1999 and 2000. Rather, RLI’'s contentions are to the
effect that the IRS is procedurally barred from denying the
carrybacks.)

The parties stipulated the facts and submtted the case for

decision without a trial under Rule 122.

The Rule 122 stipulation does not include facts to support
t hese contentions--the statute of limtations argunent and the
bad-faith/revenge argunent--and RLI failed to present or argue
these matters on brief. As a result, we find these argunents to
have been abandoned in this litigation. See Rule 149(b);
Ni ckl aus v. Comm ssioner, 117 T.C. 117, 120 n.4 (2001); Rybak v.
Comm ssioner, 91 T.C. 524, 566 n.19 (1988); Cerone V.
Comm ssioner, 87 T.C. 1, 2 n.1 (1986); Rockwell Intl. Corp. v.
Commi ssioner, 77 T.C 780, 837 (1981), affd. 694 F.2d 60 (3d Cr
1982) .
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Di scussi on

Col |l ecti on Due Process Principles

A. CDP_Pr ocedures

| f a taxpayer fails to pay any Federal inconme tax liability
after notice and demand, section 6331(a) authorizes the IRS to
collect the tax by levy on the taxpayer’s property. However,
Congress has added to chapter 64 of the Internal Revenue Code
certain provisions (in subchapter D, part 1) as “Due Process for
Col l ections”, and those provisions nmust be conplied with before
the RS can proceed wwth a levy: Before proceeding, the I RS nust
issue a final notice of intent to levy and notify the taxpayer of
the right to an admnistrative hearing before the Ofice of
Appeals. Sec. 6330(a) and (b)(1).

B. | ssues Consi dered

At that so-called CDP hearing, the taxpayer may raise issues
rel evant to the proposed collection of tax: Pursuant to
section 6330(c)(2)(A) a taxpayer may raise collection issues
(it ncluding collection alternatives, such as offers-in-
conprom se), but RLI did not raise such issues. Pursuant to
section 6330(c)(2)(B) a taxpayer may, under certain
ci rcunst ances, challenge the underlying tax liability. In this
i nstance, by asserting that res judicata bars the IRS s
collection of the tax at issue, RLI raised a “challenge[] to the

existence * * * of the underlying tax liability”, which it could
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do if previously it “did not * * * have an opportunity to dispute
such tax liability.” Sec. 6330(c)(2)(B)

Fromthe information presented at that CDP hearing, the
Appeal s of ficer nust make a determ nati on whet her the proposed
| evy action may proceed. The Appeals officer is required to take
into consideration: (1) “verification fromthe Secretary that the
requi renents of any applicable | aw and adm nistrative procedure
have been net”, see sec. 6330(c)(3)(A) (citing sec. 6330(c)(1));
(2) relevant issues raised by the taxpayer, see sec.
6330(c) (3)(B) (citing sec. 6330(c)(2)); and (3) “whether any
proposed coll ection action balances the need for the efficient
collection of taxes with the legitimte concern of the person
that any collection action be no nore intrusive than necessary”,
see sec. 6330(c)(3)(0O.

If the Ofice of Appeals then issues a notice of
determ nation to proceed with the proposed | evy, the taxpayer may
appeal the determnation to this Court wthin 30 days, as RLI has
done, and we now “have jurisdiction with respect to such matter”.
Sec. 6330(d)(1).

C. St andard of Revi ew

Respondent does not dispute RLI's right to contend in the
CDP hearing and in this case that res judicata bars collection of

the tentative refunds. W assune that this contention is a
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chal l enge to underlying liability under section 6330(c)(2)(B);?®
and we assune that this liability challenge is permtted because
res judicata arising fromthe Tax Court’s prior decision could
not have been raised as an issue before that decision was entered
in March 2006, so that RLI did not have a prior opportunity to
assert this issue.® Were the underlying tax liability is
properly at issue in a section 6330 hearing, the Court wll
review the matter not for abuse of discretion but de novo, Davis

v. Comm ssioner, 115 T.C 35, 39 (2000), so we review de novo

RLI's res judicata contention. However, the facts are fully
stipulated, and if the Appeals officer was in error, it was an
error of law, so the sonetines vexing standard- and scope- of -

review i ssues do not affect the outcone here.

8When a taxpayer alleges that the IRS is barred from
collecting his Federal incone tax, e.g., because of the
expiration of the period of limtations on collection, we review
that nmatter as a challenge to the underlying liability. See Boyd
v. Comm ssioner, 117 T.C. 127, 130 (2001).

°RLI"s right under section 6330(c)(2)(B) to challenge its
underlying liability on the grounds of res judicata, which RL
never had a prior opportunity to assert before Appeals, is
distinct fromRLI's right (or lack of right) to challenge its
underlying litability on the nerits (i.e., by proving the 2001 NCL
and its carrybacks to 1999 and 2000), which issue RLI did have a
prior opportunity to raise before Appeals. See infra p. 41.
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1. Verification Under Section 6330(c) (1)

A The Verification Obtained by the Ofice of Appeals

In March 2005 the IRS summarily assessed each tentative
refund anmount “as if it were due to a mathematical or clerica
error”, as permtted by section 6213(b)(3). For an assessnent
made pursuant to section 6213(b)(3), the IRSis not required to
i ssue a notice of deficiency before making the assessnent.

Sec. 6213(b)(1). As a result, the legal and procedural

requi renents that the Appeals officer was required to verify
under section 6330(c)(1) were (i) that a valid assessnment was
made, (ii) that notice and demand was issued, (iii) that the
l[iability was not paid, and (iv) that the Final Notice of Intent
to Levy and Notice of Your Right to a Hearing was issued to the
t axpayer. These requirenents were recited in the attachnent to
the notice of determ nation, and the hearing officer concluded
that “[t] hese requirenents have been net.” The record contains
transcri pts showi ng these adm nistrative actions and copi es of
the notice and demand for 1999 and 2000, as well as the final
notice of intent to | evy.

B. RLI's Verification Disputes

However, RLI disputes the validity of the March 2005 sumrary
assessnent on two grounds: (1) failure to issue notices of
deficiency, and (2) the absence of a mathematical error.

Al t hough RLI raised neither of these argunents in its CDP
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hearing, a challenge to the verification requirenment of section
6330(c) (1) is properly before the Court “wi thout regard to
whet her the taxpayer raised * * * [any verification issues] at

t he Appeals hearing.” Hoyle v. Conm ssioner, 131 T.C. _

(2008) (slip op. at 11). Therefore, any argunent in RLI’'s
petition asserting infirmties with the notice of deficiency or
t he assessnent procedure are section 6330(c)(1) verification

i ssues that RLI may raise here for the first tine.

1. Lack of a Notice of Deficiency

RLI's petition asserts: “2. A valid statutory Notice of
Deficiency, or 90-day letter, was not issued for these tax
assessnments, or denial of NOL.” It is well settled that the IRS
has three renedies to recover an “abatenent, credit, refund, or
ot her paynent” erroneously allowed under section 6411: (i) to
summarily assess the deficiency attributable to the tentative
carryback adjustnent as if due to a mathematical error; (ii) to
institute an erroneous refund suit under section 7405; or
(iii) to issue a notice of deficiency under section 6212.1°

Baldwin v. Comm ssioner, 97 T.C. 704, 710 (1991) (and cases cited

PHowever, pursuant to Rev. Rul. 88-88, 1988-2 C B. 354,

355, the “Service may not mail a second notice of deficiency to
the taxpayer with respect to the anount attributable to

di sal l owance of the carryback [where] * * * a notice of
deficiency for anmobunts unrelated to the carryback had previously
been mail ed and the taxpayer had petitioned the Tax Court for a
redeterm nation of that deficiency.” See also Mdland Mrtgage
Co. v. Comm ssioner, 73 T.C. 902 (1980).
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thereat). Furthernore, none of these renedies is exclusive, so
that the IRS may freely choose which renedy to pursue. Id.;
sec. 301.6213-1(b)(2)(ii1), Proced. & Adm n. Regs. (26 CF.R).

In RLI'"s case the I RS chose, pursuant to section 6213(b)(3),
to sunmarily assess the deficiency attributable to the tentative
carryback adjustnment as if the deficiencies were due to a
mat hematical error. Since the RS opted to pursue that renedy,
there was no requirenent that the IRS i ssue a notice of
deficiency wwth respect to the assessnents. Sec. 301.6213-
1(b)(2)(i), Proced. & Admin. Regs. (“the district director or the
director of the regional service center nay assess such anmount
W t hout regard to whether the taxpayer has been nmailed a prior
notice of deficiency”). |In fact, in order to nmake summary
assessnent under section 6213(b)(3), the I RS needed only to
“notify the taxpayer that such assessnent has been or will be
made.” Sec. 301.6213-1(b)(2)(i), Proced. & Adm n. Regs. The IRS
did so by issuing to RLI notices of tax due for 1999 and 2000 on
March 8, 2005, which showed the reassessed anounts.

RLI argues, however, that the notices failed to include any
explanatory information as to the basis for the RS s actions as
is required by section 6213(b)(1). However, that section

requires that “[e]ach notice under this paragraph shall set forth

the error alleged and an explanation thereof.” The assessnent in

this case was nade not under section 6213(b)(1) but under section
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6213(b) (3), which does not require such an explanation. See

M dl and Mortgage Co. v. United States, 576 F. Supp. 101, 106

(WD. Okla. 1983) (“This Court does not find that * * * [section]
6213(b)(3) requires that the taxpayer be notified of the error

al l eged and be given an explanation thereof as required by * * *
[ section] 6213(b)(1)”).

Wth respect to RLI's conplaint that no notice of deficiency
was issued for the disallowance of the NOL in the | oss year
itself, RLI is correct that, as far as our record shows, the IRS
never formally disallowed the NOL in 2001 or issued any notice of
deficiency for 2001 in that regard. While it may not be
intuitive to sone taxpayers, the I RS does have the authority to
di sall ow an NOL carryback in a year to which the NOL was carried
back wi thout issuing any notice of adjustnent for the year in
whi ch the NOL was generated. It is well settled that the IRS and
the courts nmay reconpute taxable inconme fromone year--even a
cl osed year--in order to determne tax liability in another year.

See sec. 6214(b); Barenholtz v. United States, 784 F.2d 375, 380-

381 (Fed. Cr. 1986); Springfield St. Ry. Co. v. United States,

160 C&t. 4. 111, 312 F.2d 754, 757-759 (1963); Robarts v.

Comm ssioner, 103 T.C. 72, 78 (1994), affd. w thout published

opinion 56 F.3d 1390 (11th G r. 1995); Angell v. Conm ssioner,

T.C. Meno. 1986-528, affd. w thout published opinion 861 F.2d 723

(7th Cr. 1988). As a result, RLI's argunent that the IRS erred
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in sonme manner by not issuing a notice of deficiency for 2001
with respect to the NOL has no nerit.

2. Absence of a Mathenmtical Error

RLI's petition also asserts: “5. |IRS was not authorized,
in this case, to make changes to the taxpayer’s account (IRC
8 6213(9)(2.)[)]” That is, RLI argues that there nust be a
mat hematical error, as defined in section 6213(g)(2), in order
for the IRS to assess taxes under section 6213(b)(3) to recover
refunds tentatively all owed under section 6411. However, this
argunment ignores the actual |anguage of the statute. Section
6213(b) (3) provides that assessnents for refunds that are
tentatively all owed under section 6411 may be nmade “as if * * *
[the ambunt] were due to a mathematical or clerical error
appearing on the return.” (Enphasis added.) Nowhere does section
6213(b) (3) provide that there must be an actual mathematical or
clerical error, as defined in subsection (g), before the IRS may
assess taxes to recover a section 6411 tentatively all owed
refund. As a result, subsection (g), which defines “mathematica
or clerical error”, has no inpact on subsection (b)(3).

We find no defect in the verification by the Ofice of
Appeal s, under section 6330(c)(1), that the IRS had nmet the
requi renents of applicable | aw and adm ni strative procedure. W

therefore turn to the principal question in this case, i.e.,
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whet her the prior deficiency case forecloses either party from
its contentions about the NOL carrybacks.

[11. Res Judicata and Coll ateral Estoppel

A. Res Judi cata Precludes Relitigation of “clains”; and
Col |l ateral Estoppel Precludes Relitigation of “issues”.

Res judicata and the related doctrine of collateral estoppel
“have the dual purpose of protecting litigants fromthe burden of
relitigating an identical issue and of pronoting judicial econony
by preventing unnecessary or redundant litigation.” Meier v.

Comm ssioner, 91 T.C. 273, 282 (1988). Res judicata, or claim

precl usi on, was devel oped by the courts to bar repetitious suits
on the sane cause of action and is applicable to tax litigation.
As the Suprene Court expl ai ned:

[When a court of conpetent jurisdiction has entered a
final judgnent on the nerits of a cause of action, the
parties to the suit and their privies are thereafter
bound “not only as to every natter which was offered
and received to sustain or defeat the claimor demand,
but as to any other adm ssible matter which m ght have
been offered for that purpose.” * * *

* * * * * * *

* * * |ncone taxes are |evied on an annual basis. Each year
is the origin of a newliability and of a separate cause of
action. Thus if a claimof liability or non-liability
relating to a particular tax year is litigated, a judgnment
on the nerits is res judicata as to any subsequent
proceedi ng involving the sane claimand the sane tax

year. * * *

Comm ssioner v. Sunnen, 333 U. S. 591, 597-598 (1948) (quoting

Commel | v. County of Sac, 94 U. S. 351, 352 (1876) (enphasis

added)). That is, each tax year is a separate cause of action,
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and res judicata nakes a final judgnent on that cause of action
truly final. Were the cause of action of a taxpayer’s liability
in a given tax year has been litigated (as RLI's tax liabilities
for 1999 and 2000 were litigated in docket No. 6795-03), the
parties are thereafter barred fromrelitigating that liability--
whet her by reference either to a “matter which was offered” in
that prior suit (such as the adjustnents on the notice of
deficiency) or to a “matter which m ght have been offered” in the
prior suit--unless there is an applicable exception that prevents
the application of the doctrine of res judicata.

Col | ateral estoppel, or issue preclusion, prevents the
relitigation of an identical issue, even in connection with a
different claimor cause of action. Unlike res judicata, which
binds the parties as to any matter that “m ght have been
of fered”, whether or not that matter was actually litigated,
col l ateral estoppel applies only to issues that were actually
litigated in the first suit. The rule of collateral estoppel
provides that “[w hen an issue of fact or lawis actually
litigated and determned by a valid and final judgnment, and the
determ nation is essential to the judgnent, the determnation is
conclusive in a subsequent action between the parties, whether on

the sane or a different claim” 1 Restatenent, Judgnents 2d,

sec. 27 (1982) (enphasis added); see also Montana v. United

States, 440 U. S. 147, 153-154 (1979). Sinply stated,
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Under res judicata, a final judgnment on the nerits of
an action precludes the parties or their privies from
relitigating issues that were or could have been raised
inthat action. * * * Under collateral estoppel, once
a court has decided an issue of fact or |aw necessary
to its judgnent, that decision may preclude
relitigation of the issue in a suit on a different
cause of action * * *,

Allen v. MCurry, 449 U S. 90, 94 (1980).

B. Col | ateral Estoppel Does Not Apply Here.

Respondent briefly invokes the doctrine of collateral
estoppel in support of his position;! but the doctrine has no
application here. In arguing against the prior case’'s decision
havi ng any preclusive effect against the collection of the
carryback refunds, respondent points out that “the court did not
rul e on whether the tentative refunds for 1999 and 2000 were
proper in the deficiency proceeding”. And respondent is correct
in so stating. The nerits of the 2001 NOL were not “actually
l[itigated” in the prior deficiency case for tax years 1999 and
2000. Because the 2001 NOL was not “actually litigated”, neither
party woul d be barred under collateral estoppel fromlitigating

the 2001 NCL in this case.

1Respondent argues that “petitioner is barred by the
doctrines of res judicata and/or collateral estoppel” (enphasis
added), but his principal contention appears to be res judicata,
presumably because it is clear that the 2001 NOL was not
“actually litigated” in the prior case.
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C. Res Judicata Bars Neither Party to This Case.

For the follow ng reasons, we hold that, even assum ng t hat
either party could have litigated the NOL in the prior deficiency
case, neither RLI nor respondent is now barred by res judicata
fromdi sputing the 2001 NOL carryback and its tax effect upon the
1999 and 2000 liabilities.

1. Deficiency Jurisdiction Extends to “the entire
subject matter of the correct tax”.

When RLI filed its petition in docket No. 6795-03, the Tax
Court acquired jurisdiction, pursuant to section 6213(a), “in
respect of the deficiency that is the subject of such petition.”
In the case of incone tax, section 6211(a) provides that--

the term “deficiency” nmeans the anmount by which the tax
i nposed by subtitle A* * * exceeds the excess of--

(1) the sum of

(A) the amount shown as the tax by the
t axpayer upon his return, if a return was
made by the taxpayer and an anount was shown
as the tax by the taxpayer thereon, plus

(B) the anobunts previously assessed (or
coll ected without assessnent) as a
deficiency, over--

(2) the anobunt of rebates, as defined in
subsection (b)(2), made. [Enphasis added.]

That is, the equation for calculating a deficiency begins with
“the tax inposed”’, i.e., the taxpayer’s actual liability. It
follows, then, that once a petition is properly filed, the Tax

Court has jurisdiction to adjudicate not only the particul ar
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adjustnents in the statutory notice of deficiency but also both
the IRS s claimof a greater deficiency than is stated in the
notice, see sec. 6214(a), and the taxpayer’s claimof an
over paynent of tax, see sec. 6512(b)(1). Moreover, the Code is
explicit that the Tax Court’s authority to redetermne a
deficiency in one year allows it to address NOL carrybacks from
anot her year--i.e., to “consider such facts * * * for other years
* * * as may be necessary correctly to determ ne the anmount of
such deficiency”. Sec. 6214(b). Tax Court precedent is clear
that “[w] e acquire jurisdiction when a taxpayer files with the

Court and that jurisdiction extends to the entire subject matter

of the correct tax for the taxable year”, Naftel v. Conm ssioner,

85 T.C. 527, 533 (1985) (enphasis added), '? and other courts hold

the sane.®® The res (Latin for “thing”) that is judicata

12See al so Cornick v. Comm ssioner, T.C. Menp. 1985-513
(“Judicial econony requires that all issues raised in a case be
tried and settled in one proceeding; this has | ong been our
policy. Cf. Estate of Baungardner v. Conm ssioner, 85 T.C. [445]
(filed Sept. 11, 1985) [estate tax]; Markwardt v. Conm Ssioner,
64 T.C 989, 998 (1975) (where we denied taxpayer’s request for a
second trial when he attenpted to raise a new issue not raised at
the first trial); Robin Haft Trust v. Conm ssioner, 62 T.C 145,
147 (1974) * * *.  \Wien we are presented with a case over which
we have jurisdiction and in which we possess the necessary and
usual powers to resolve the dispute, we nust consider all the
i ssues raised by the case. See Kluger v. Conmm ssioner, 83 T.C
309, 314 (1984)"); Powerstein v. Comm ssioner, 99 T.C 466, 472-
473 (1992); Rosenberg v. Comm ssioner, T.C Meno. 1985-514.

13See Russell v. United States, 592 F.2d 1069, 1072 (9th
Cr. 1979) (“There can be no question that when the taxpayer
petitioned the Tax Court to redeterm ne the asserted deficiency,
(continued. . .)
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(“adjudicated”) in a deficiency case is the taxpayer’s entire tax
liability for each year in issue. Once the Tax Court’s deci sion

has becone final, the thing has been adjudicated. Res judicata.

2. The NOL Carrybacks Could Have Been Litigated in
the Prior Deficiency Case.

Respondent could have litigated the 1999 and 2000 carryback
refunds in the deficiency case. The IRS issued the refunds in
Decenber 2002 and then 7 weeks | ater issued a notice of
deficiency that failed to take those recent refunds into account.
The I RS was put on notice of this failure in May 2003 when RL
commenced that deficiency case by filing a petition that
explicitly mentioned its prior filing of the Form 1139. The
i ssue of the NOL carryback was a subject of frequent discussion
in pretrial proceedings, and respondent’s litigators knew before
the February 2005 trial of docket No. 6795-03 that respondent
wanted to retrieve those refunds.

Section 6214 allows the IRS to assert an additional
deficiency at or before the hearing or a rehearing and to all ege

and denonstrate in the pending suit a deficiency greater than

13(...continued)
the Tax Court acquired jurisdiction to decide the entire ganut of

possible issues that controlled the determ nation of the anobunt
of tax liability for the year in question” (enphasis added));
Erickson v. United States, 159 . d. 202, 309 F.2d 760, 767
(1962) (“the Tax Court’s jurisdiction, once it attaches, extends
to the entire subject of the correct tax for the particul ar year.
The cause of action then before the court enconpassed all phases
of the taxpayer’s incone tax for 1942” (enphasis added; fn. ref.
omtted)).
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that determned in the notice of deficiency. By anending his
answer to plead that the carryback all owance was i nproper and
that the deficiency was therefore greater than the notice had
stat ed, * respondent coul d have brought the additional
deficiencies resulting fromthe carryback refunds into the
deficiency case for 1999 and 2000, nmeking them part of the res
that was to be judicata there; but he did not do so.

RLI did nmention the NOL from 2001 in its petition in docket
No. 6795-03, but the Court later granted it | eave to anend the
petition to delete that reference, and RLI never undertook to
prove the NOL or to validate the carrybacks. Like respondent, we
assune!® that RLI could have pressed in docket No. 6795-03 its
position as to its actual tax liabilities in 1999 and 2000--“t he
tax i nposed’--taking into account the asserted NOL carrybacks
from 2001 and coul d have asked the Court to rule on the validity
of those carrybacks in redetermning RLI's deficiencies, as
defined in section 6211(a), for 1999 and 2000. But RLI did not

do so.

YRul e 41(a) provides that |eave to anend pl eadi ngs “shal
be given freely when justice so requires.” Cf. Fed. R Gv.
P. 15(a)(2) (to the sane effect).

SRespondent did not dispute that RLI had the option to
bring the NOL carrybacks into docket No. 6795-03 but rather
insisted that it had brought theminto the case. Because we hold
that RLI is not bound by res judicata in any event, we do not
need to resol ve the question whether, before summary assessnent
had been nade and paid, there was any inpedinent to RLI'S
pl eadi ng the carrybacks.
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Rat her, RLI does seemto have attenpted to invoke the IRS s
al l onance of the refunds as if those refunds estopped the IRS
fromlater reconsidering and disallowing the NOL.'*® |f that was
RLI'"s belief, then it was m staken. See secs. 6411, 6213(b)(3).
Even a regul ar refund clainmed on Form 1120X, Anended U. S.
Corporation Incone Tax Return, is subject to the IRS s |ater
contention that it was erroneous, see secs. 6532(b), 7405(b); and
the sane is certainly true under the “tentative” refund procedure
that RLI chose. A Form 1139 is an “application for a tentative
carryback adjustnent” (enphasis added) under section 6411(a); and
under section 6411(b) the IRS is supposed to nmake only a “limted
exam nation of the application” and then give the appropriate
refund within 90 days. The systemthus sets a deadline for the

RS to rule on these applications, and then gives it the speci al

®As respondent put it in his brief: “The petitioner
believed the NOL i ssue should be renoved [fromthe petition in
the deficiency case] * * * because the respondent accepted the
petitioner’s 2001 corporate inconme tax return and issued the
refunds on Decenber 16, 2002. The petitioner considered the
acceptance of the return and issuance of the refunds as evi dence
that the respondent had previously, and permanently, allowed the
NCL and the carrybacks.”

"See Zarnow v. Conmi ssioner, 48 T.C 213, 215 (1967) (“if
t he respondent allows an adjustnent [under section 6411] which he
| ater determnes was in error, he may subsequently correct such
error”). The difference between the filing of a claimfor a
tentative refund on Form 1139, see sec. 6411, versus the filing
of a formal refund claimon Form 1120X, see secs. 6401-6402,
6501, 7422(a), is explained in the Instructions for Form 1139.
See also Saltzman, | RS Procedural Forms and Anal ysis, pars. 5.06
and 5.10 (2001).
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mechani sm of the so-called “sumary assessnent”, see

secs. 6212(c)(1), 6213(b)(3), to quickly reassess the anount if
the refund is later found to have been inproper, see Mdl and

Mortgage Co. v. Conmm ssioner, 73 T.C 902, 909-911 (1980). As a

result, the IRS s right hand that exam nes returns and determ nes
deficiencies may not always know what its left hand that allows
tentative refunds is doing; but the agency’ s conpliance with the
strict timetable of section 6411 does not estop it fromtaking
subsequent corrective action.

Apparently because of its erroneous belief about the
supposed binding effect of the tentative refunds, RLI never
undertook in the prior deficiency case to substantiate its 2001
|l oss and to prove the validity of the carrybacks; and it noved to
amend its petition to delete any reference to the NOL. The Court
granted that notion, and the parties never litigated the
carrybacks in the deficiency case.

We thus assune that either party could have raised the
2001 NOL in the prior case--a circunstance that would inplicate
res judicata--but we find that, for the follow ng reasons, res
j udi cata does not apply here.

3. The NOL Carrybacks Were Not Litigated, but Neither
Party |Is Bound by Res Judicata.

The doctrine of res judicata does admt exceptions, and we
now expl ain the exception to res judicata that applies in this

case. As the Restatenent instructs:



-31-
When any of the follow ng circunstances exists, the
general rule * * * does not apply to extinguish the
claim and part or all of the claimsubsists as a

possi bl e basis for a second action by the plaintiff
agai nst the defendant:

* * * * * * *

(d) The judgnent in the first action was plainly

i nconsistent with the fair and equitabl e inplenentation

of a statutory or constitutional schene, or it is the

sense of the schene that the plaintiff should be

permtted to split his claim* * *,
1 Restatenent, supra sec. 26. As we will show, the Interna
Revenue Code incorporates a “statutory * * * scheme” for refunds
attributable to NOL carrybacks, in sections 6411, 6511(d)(2)(B)
6212(c) (1), and 6213(b)(3); and it is “the sense of the schene”
that both the taxpayer and the IRS are permtted to “split” NOL
carrybacks fromthe rest of a liability.

a. RLI |Is Not Bound.

Respondent contends, “Because the petitioner permtted the
Court to render a final judgnent in the deficiency proceeding
w t hout considering the nerits of the NOL claim it should be
precluded fromraising that issue in this proceeding”. But
assum ng RLI could have used its deficiency case to |itigate the
NOL, the question is whether RLI nust have used the deficiency
case. The answer is no. The Code includes exceptions to the

operation of res judicata,!® and one of them applies here.

8For an exception not relevant here, see, e.g.,
sec. 6015(9)(2) (“(2) Res Judicata-- * * * if a decision of a
(conti nued. ..
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Section 6511(d)(2)(B) explicitly permtted RLI to pay the
sunmmary assessnments and pursue an over paynent renedy for its NOL
carrybacks to 1999 and 2000, wi thout the bar of res judicata.
Section 6511(d)(2)(A) provides a special period of limtation for
clainms attributable to an NOL (i.e., a period nmeasured not from
the carryback year but fromthe generating year), and subsection
(d)(2)(B) provides:

(1) In general.--If the allowance of a credit or
refund of an overpaynent of tax attributable to a net
operating | oss carryback * * * is otherw se prevented
by the operation of any law or rule of law* * *, such
credit or refund may be allowed or made, if claim

therefor is filed wwthin the period provided in
subpar agraph (A) of this paragraph.

* * * * * * *

(ti1) Determnation by courts to be concl usive.--
In the case of any such claimfor credit or refund or
any such application for a tentative carryback
adj ustnment, the determ nation by any court, including
the Tax Court, in any proceeding in which the decision
of the court has becone final, shall be concl usive
except with respect to--

(I') the net operating |oss deduction and the
ef fect of such deduction * * *,  [Enphasis added. ]

That is, under subsection (d)(2)(B)(i) a refund claim
attributable to NOL carrybacks nay be allowed even if it “is
ot herw se prevented by the operation of any | aw [such as the

statute of limtations in section 6511(b)] or rule of |aw

18( .. continued)
court in any prior proceeding for the sane taxabl e year has
becone final, such decision shall be conclusive except” etc.).
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(enphasi s added)--with the “rule of law being res judicata.?®
And under subsection (d)(2)(B)(iii) the court determ nation that
woul d ot herwi se bar the refund is conclusive “except with respect
to” the NCOL carryback

Section 6511(d)(2) relates specifically to a taxpayer’s
refund claimand not to a taxpayer’s prepaynent chall enge to
liability at a CDP hearing under section 6330(c)(2)(B). However,
the sense of the Code’'s schene is that the NOL carryback
contention survives the deficiency case and may be mai ntai ned
thereafter by the taxpayer, notw thstanding a prior deficiency
case. A taxpayer who has paid the tax may cl ai man over paynent,
litigate its carryback in a refund suit, and prove (if it can)
that it had a loss in the generating year, that it was entitled
to the carryback, and that its tax liability was therefore |ess
than it had paid. |If instead that taxpayer is in a CDP case and
is otherwise entitled under section 6330(c)(2)(B) to “raise * * *
chal l enges to the existence or anount of the underlying tax

l[iability”, res judicata simlarly should not operate as a bar.?

19See Mar Monte Corp. v. United States, 503 F.2d 254, 257
(9th Cr. 1974); Birch Ranch & G| Co. v. Conm ssioner, a
Menor andum Opi nion of this Court dated Mar. 24, 1948 (res
judicata is a “rule of law that was intended to be overridden by
sec. 322(g), the predecessor statute to sec. 6511(d)(2)(B)(i));
see also Wltse v. Comm ssioner, 51 T.C. 632, 633 (1969) (“res
judicata is * * * a settled rule of law').

0By way of anal ogy, when the IRS duly mails a statutory
notice of deficiency and the taxpayer does not file a petition in
(continued. . .)
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For an Appeals officer to consider only the adm tted procedural
validity of the summary assessnent, and to refuse to consider
whet her res judicata bars the IRS fromcollecting that
assessnment, woul d deprive the taxpayer of his statutory right to
challenge “liability” in the CDP hearing.?

Respondent’s position essentially ignores the taxpayer
prerogative that is enbodied in section 6511(d)(2)(B). That
statute relieves RLI of the bar of res judicata.

b. Respondent |Is Not Bound.

Section 6511(d)(2)(B) grants relief to the taxpayer and not
to the IRS;, but that provision is a part of the statutory schene
t hat does grant equivalent latitude to the IRS. W have al ready

noted that section 6411 is the part of that schene that

20(. .. continued)
the Tax Court to conmmence a deficiency case, the IRS properly
assesses the tax pursuant to section 6213(c). However, if the
t axpayer did not actually receive the notice and therefore did
not have an opportunity to file a deficiency case, the taxpayer
will be entitled to challenge the liability in a CDP case when
the IRS attenpts to collect the tax. See Kuykendall V.
Comm ssioner, 129 T.C. 77, 80 (2007). In that CDP context, the
taxpayer will not be limted to attenpting to show that the
assessnment was procedurally invalid; he is not forced to pay the
assessnment and nmake his liability challenge in a |ater refund
suit. Rather, the CDP provisions allow himto nake a
post assessnent, prepaynent challenge to liability.

2LA CDP petitioner is limted to nmaking challenges to
liability for which he did not have a prior opportunity. See
sec. 6330(c)(2)(B). In part IV below we show that, under this
rule, RLI is entitled to press its res judicata claimbut is not
entitled to attenpt to prove the fact of the 2001 | oss and the
validity of the carrybacks to 1999 and 2000.
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effectively requires the IRS to allow tentative refunds from NOL
carrybacks after only a cursory exam nation of the taxpayer’s
application. However, the Code includes conpensating
accommodations to the IRS, in sections 6212(c)(1) and 6213(b)(3):
Section 6212(c)(1) generally bars the IRS fromissuing a
second notice of deficiency after a taxpayer has filed a petition
in the Tax Court in response to a first such notice.? However,
the statute explicitly allows the IRS to determ ne an additi onal
deficiency that results froma tentative carryback refund--even
if the RS has previously issued a notice of deficiency for the
carryback year and the taxpayer has filed a petition in the Tax
Court. The statute nmakes this allowance by including an
“except[ion] as provided in * * * section 6213(b)(1) (relating to
mat hematical or clerical errors)” and then providing (in
section 6213(b)(3)) that a tentative carryback refund may be
assessed “as if it were due to a mathematical or clerical error”.
Thus, these three sections--6411, 6212(c)(1), and 6213(b)--

create a unique regine for the IRS s all owance and recapture of

225ection 6212(c)(1) provides in pertinent part: “If the
Secretary has mailed to the taxpayer a notice of deficiency as
provi ded in subsection (a), and the taxpayer files a petition
with the Tax Court within the tinme prescribed in section 6213(a),
the Secretary shall have no right to determ ne any additional
deficiency of inconme tax for the sane taxable year, * * * except
as provided in * * * section 6213(b)(1) (relating to mathemati cal
or clerical errors)”.
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carryback refunds. As the legislative history for section 6411
(formerly section 3780) expl ains:

In recognition of the fact that, due to the short
period of time allowed [generally 90 days], the
Comm ssi oner necessarily will act upon an application
for a tentative carry-back adjustnment only after a very
limted exam nation, subsection (c) of section 3780
[ now section 6213(b)(3)] provides a summary procedure
wher eby the Commi ssioner and the taxpayer each may be
restored to the sane position occupied prior to the
approval of such application. Subsection (c) provides
that if the Conm ssioner determ nes that the anmount
applied, credited, or refunded with respect to an
application for a tentative carry-back adjustnent is in
excess of the overassessnent properly attributable to
t he carry-back upon which such application was based,
he may assess the anount of the excess as a deficiency
as if such deficiency were due to a mat hematical error
appearing on the face of the return. * * *

H Rept. 849, 79th Cong., 1st Sess. (1945), 1945 C. B. 566, 583

(enphasis added). That is, the IRS may determ ne an additi onal

deficiency (pursuant to section 6212(c)(1)) and nmay assess it

wi t hout deficiency procedures as if it arose froma mathemati cal
or clerical error (pursuant to section 6213(b)(3)).

It is this constellation of provisions--sections 6411,
6212(c) (1), and 6213(b)(3), in conjunction with the taxpayer’s
prerogative enacted in section 6511(d)(2)(B)--that (in the words
of the Restatenent) constitutes the “statutory * * * schene” that
permts a party to “split his clainf. That is, we do not hold
sinply that section 6213(b) by itself trunps res judicata, and
that the I RS avoids res judicata whenever it is permtted by

section 6213(b) to nake a summary assessnent to correct a
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mat hematical or clerical error.?® Rather, sections 6411,
6212(c) (1), and 6213(b)(3) create a uni que procedure for
tentative carryback refunds, and we do not have before us the
guestion whether there is any analog for this procedure in the
case of these other corrections. Mreover, unlike the other
summary assessnents the IRS may make under section 6213(b), the
summary assessnent under subsection (b)(3) to recapture a
tentative refund is not subject to subsection (b)(2), which
(outside the tentative refund context) provides a routine under
which the I RS nust abate the assessnent upon a taxpayer’s request
but then may issue a notice of deficiency, as a prelude to a
probabl e deficiency case in which the taxpayer will have the
burden of proof. By excepting carryback recaptures fromthis
subsection (b)(2) routine,? subsection (b)(3) provides that the
NCL carryback recapture will not ordinarily be the subject of a
taxpayer’s petition in a deficiency case.

One effect of section 6213(b)(3) bears special nention. RL

effectively contends that respondent was required to plead the

Z3ection 6213(g)(2) provides, in subparagraphs (A) through
(M, a wde variety of circunstances that constitute
“mat hematical or clerical” errors. |In addition, other
circunstances are treated as if they were mathematical or
clerical errors, pursuant to sections 1400S(d)(5)(C
6034A(c) (3), 6037(c)(3), 6201(a)(3), 6227(c)(1l), 6241(b),
6428(f) (1), and 6429(d)(1).

24Section 6213(b)(3) provides that “the Secretary * * * nmay
assess without regard to the provisions of paragraph (2) the
anount of the excess as a deficiency”. (Enphasis added.)
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recapture in his answer in docket No. 6795-03 or thereafter be
barred by res judicata. However, the neans for respondent to do
so was to plead the tentative refund as an increased deficiency
under section 6214(a). Had he done so, respondent woul d have
borne the burden of proof on the NOL carryback. See

Rul e 142(a)(1). |If instead respondent had denied the application
for a tentative refund, pronpting RLI to plead in the deficiency
case (pursuant to section 6512(b)(1)) the overpaynent resulting
fromthe carryback or to file a claimfor refund and litigate the
claimin a refund suit, then RLI would have had the burden to
prove the NOL carryback. |f respondent was required to plead the
recapture as an increased deficiency, then sections 6411 and
6213(b)(3) would have failed in their congressionally intended
purpose to “provide[] a sumrary procedure whereby the

Comm ssi oner and the taxpayer each may be restored to the sane

position occupied prior to the approval of such application”

H Rept. 849, supra, 1945 C.B. at 583 (enphasis added). |If the
| aw were as RLI maintains, then the summary assessnent woul d not
restore the IRS to the position it was in before nmaking the
tentative refund; rather, the IRS would now be forced to the
choi ce of either bearing an unaccustoned burden of proof or el se
bei ng bound by res judicata. That was manifestly not Congress’s

intention, and it is not “the sense of the schene”.
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Li kew se, we do not hold sinply that section 6212(c) (1) by
itself trunps res judicata, and that the IRS avoids res judicata
whenever it is permtted by section 6212(c)(1) to determ ne an
addi tional deficiency. Again, it is the conbination of
sections 6411, 6212(c)(1), and 6213(b)(3) that creates a unique
schene for tentative carryback refunds. Section 6212(c)(1) makes
exceptions for additional deficiency determnations in five
ci rcunst ances--i.e.,

except in the case of fraud, and except as provided in

section 6214(a) (relating to assertion of greater

deficiencies before the Tax Court), in section

6213(b) (1) (relating to mathematical or clerical

errors), in section 6851 or 6852 (relating to

term nati on assessnents), or in section 6861(c)

(relating to the maki ng of jeopardy assessnents)
--and the recapture of tentative refunds fits into one of those
exceptions (i.e., mathematical or clerical errors). But whether
any other additional deficiency determ nation permtted by
section 6212(c) (1) involves an exception to res judicata would
turn not just on its appearance in this section but on the

overall “sense of the schene” that the Code does or does not

provide for that additional deficiency determ nation.? Sections

2The U. S. Court of Appeals for the Eighth Crcuit reached
the sane result that we reach today in Jefferson Smurfit Corp. v.

United States, 439 F.3d 448 (8th Cir. 2006), overruling Bradl ey

v. United States, 77 AFTR 2d 96- 1255, 96-1 USTC par. 50, 195 (D

M nn. 1996), affd. w thout published opinion 106 F.3d 405 (8th

Cr. 1997). Like the Court of Appeals for the Third Circuit’s

opinion in Zackimyv. Conmm ssioner, 887 F.2d 455 (3d Cr. 1989),

revg. 91 T.C. 1001 (1988), Jefferson Snurfit appears to rely on
(continued. . .)
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6411, 6213(b)(3), and 6511(d)(2)(B)--inportant to our hol ding
here--woul d have no application to these other determ nations
al l oned by section 6212(c)(1).
For that reason, we need not revisit our holding in Zackim

v. Conm ssioner, 91 T.C 1001 (1988), revd. 887 F.2d 455 (3d G r

1989), which involved the interplay between res judicata and a
di fferent exception in section 6212(c)(1)--in that case, the
exception “in the case of fraud”. W held in Zackimv.

Conm ssi oner, supra at 1010, that in spite of the IRS s ability

to issue a second notice of deficiency under section 6212(c)(1),
res judicata “precluded [respondent] fromlitigating, assessing,
and collecting” the additional tax for 1979. The fraud
assessnment in Zackimand the summary assessnent of RLI’S
tentative refunds have in common their allowance in

section 6212(c) (1), but our holding that res judi cata does not
preclude the RS s recapture of the tentative refunds depends on

statutes that have no application to tax assessnents attributable

25(...continued)
broad grounds: “By excluding fraud fromthe general bar agai nst
successive deficiencies in 26 U S.C 8§ 6212(c)(1), ‘Congress
dealt explicitly with the policy of finality, and plainly
excepted clainms of fraud fromthe general policy.” 439 F. 3d
at 453 (quoting Zackimyv. Comm Ssioner, supra at 458-459). W do
not deci de whether there is a broad exception to res judicata in
any circunstance in which additional deficiency determ nations
are permtted by section 6212(c)(1). Rather, we decide this case
on the narrower basis of the statutory schene in sections 6411,
6212(c) (1), 6213(b)(3), and 6511(d)(2)(B) that is applicable only
to tentative refunds and that excepts the operation of res
judicata in that specific circunstance.




-41-
to fraud. For that reason, we have no occasion here to
reconsi der Zackim but rather we distinguish it as we did in

Burke v. Comm ssioner, 105 T.C 41 (1995). 1In this case, under a

statutory schene different fromthe one at issue in Zackim we
find an exception to the doctrine of res judicata, and we hold
that the IRS, |ike the taxpayer, may di spute an NOL carryback

after prior deficiency litigation.

| V. Non-litigation of the Merits of the 2001 NOL

We hold today that RLI is not barred by res judicata from
contending that it incurred a net operating loss in 2001 and
contending that it is entitled for 1999 and 2000 to NOL carryback
deductions. RLI had hoped to establish that entitlenent sinply
by show ng that the IRS was barred by res judicata from disputing
the carrybacks. RLI was entitled under section 6330(c)(2)(B) to
make that res judicata challenge at the CDP hearing (and in this
appeal therefrom, because it did not have a prior opportunity to
press that issue. However, that challenge |lacks nerit, and we
have upheld the determ nation by the Ofice of Appeals that res
judicata did not bar the IRS fromdisputing the NOL. That
hol ding | eaves RLI wth the burden of proving its loss in 2001
and establishing the validity of the carrybacks to 1999 and 2000.

The O fice of Appeals determ ned that RLI was not entitled
inits CDP hearing to “challenge liability” by proving the NOL

carrybacks, because it had had a prior opportunity, during the
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pendency of its prior deficiency case, to present to Appeals the
issue of its 2001 NOL and the carrybacks to 1999 and 2000. 1In
its petition in this case, RLI did not dispute that aspect of the
determ nation. As a result, if RLI ever had any contention that
the O fice of Appeals abused its discretion in the CDP hearing by
declining to address the actual nerits of RLI’s 2001 | oss, that
contention has been conceded, see Rule 331(b)(4), and we do not
address it. The nerits of the 2001 loss is not an issue that was
litigated in this case. The proposed levy to collect the sumary
assessnents nust therefore be upheld.

Concl usi on

Al though its reasoning on the doctrine of res judicata was
inerror, the Ofice of Appeals did not abuse its discretion in
determining to proceed with a levy to collect the summary
assessnents by which it recaptured the 1999 and 2000 NCOL
carrybacks.

To reflect the foregoing,

Deci sion will be entered

for respondent.




