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RUVWE, Judge: This case was brought pursuant to the
provi sions of section 7463! of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. This matter is before the Court on respondent’s notion to
dism ss for lack of jurisdiction (notion to dism ss).

Backgr ound

At the tinme the petition was filed, petitioner resided in
California. The followng facts were taken fromrespondent’s
nmotion to dismss, as supplenented, and are not in dispute. A
hearing was held on February 1, 2010, at which respondent’s
counsel and petitioner were heard.

On April 17, 2007, respondent sent to petitioner, by
certified mail, a Final Notice—Notice of Intent to Levy and
Notice of Your Right to a Hearing (6330 notice) with regard to
petitioner’s unpaid tax for 2002. On April 26, 2007, respondent
sent to petitioner, by certified mail, a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under | RC 6320 ( NFTL)
also with regard to petitioner’s unpaid tax for 2002. Curiously,
the NFTL was not sent to the same address as the 6330 notice. On
May 7, 2007, the 6330 notice was returned to respondent, and the
envel ope in which it had been sent was marked “Return to Sender--
Uncl ai med- - Unabl e to Forward”.

On March 19, 2008, respondent received frompetitioner a
Form 12153, Request for a Collection Due Process or Equival ent

Hearing. The Form 12153 was signed by petitioner and dated Mrch
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17, 2008, and the envel ope that contained the Form 12153 bears a
postmark date of March 18, 2008. On the Form 12153 petitioner
requested an “Equi val ent Hearing” regarding tax years 2002 and
2004. Petitioner subsequently sent to respondent a Form 12256-c,
Wt hdrawal of Request for Collection Due Process or Equival ent
Hearing, with regard to tax year 2004.

Respondent’s O fice of Appeals held an equival ent hearing
and, on February 19, 2009, issued to petitioner a Letter 3210,
Deci sion Letter Concerning Equival ent Hearing Under Section 6320
and/ or 6330 of the Internal Revenue Code (decision letter),
rather than a notice of determ nation

On March 23, 2009, petitioner filed a petition generally
contesting the underlying tax liability for tax year 2002. The
envel ope in which the petition was nail ed was post marked March
17, 2009. Although petitioner indicated that the petition was
filed to dispute a notice of determ nation concerning a
collection action, petitioner enclosed with his petition a copy
of the decision letter rather than a notice of determ nation.

On Cctober 19, 2009, respondent filed a notion to dism ss
on the ground that “no notice of determ nation under |I.R C
8 6320 or 6330 was sent to petitioner for taxable year 2002, nor
has respondent nmade any ot her determ nation with respect to
t axabl e year 2002 that would confer jurisdiction on this Court.”

By order dated COctober 23, 2009, petitioner was directed to file
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a response to respondent’s notion to dismss. On Novenber 30,
2009, petitioner filed an objection to respondent’s notion to
dismss. In his objection petitioner ostensibly disputes the
nmotion to dismss, but he does not chall enge respondent’s
assertion that this Court lacks jurisdiction. Rather, petitioner
attenpts to dispute the underlying tax liability.

On Decenber 23, 2009, this Court directed respondent to
suppl enment his notion to dism ss and address his position with
respect to petitioner’s last known address on the dates that the
6330 notice and the NFTL were nail ed.

On January 22, 2010, respondent filed a supplenent to the
nmotion to dismss. In his supplenent respondent avers that
petitioner’s |ast known address was correctly used on the 6330
notice. He further avers that the notion to dism ss should be
granted because petitioner’s request for a collection due process
(CDP) hearing was untinely and as a result no notice of
determ nation was issued. Wth respect to the petition as it
pertains to the NFTL, respondent concedes that the address used
on the NFTL was not petitioner’s |ast known address on the date
it was mailed and argues that the petition as it pertains to the

NFTL shoul d be dism ssed, citing Kennedy v. Comm ssioner, 116

T.C. 255 (2001).
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Di scussi on

This Court’s jurisdiction under sections 6320 and 6330
depends upon the issuance of a valid determnation letter and the
filing of atimely petition for review See Oumyv.

Comm ssioner, 123 T.C. 1, 8 (2004), affd. 412 F.3d 819 (7th Gr.

2005); Sarrell v. Comm ssioner, 117 T.C 122, 125 (2001); Ofiler

v. Conmm ssioner, 114 T.C. 492, 498 (2000); see also Rule 330(Dhb).

It is clear that respondent did not issue a notice of
determ nation in respect of petitioner’s outstanding tax
liability for 2002. However, a necessary predicate for the
i ssuance of a notice of determnation is the issuance of a 6330
notice or an NFTL sent to the taxpayer at his | ast known address.

Secs. 6320(a)(2)(C), 6330(a)(2)(C); see Kennedy v. Comm ssioner,

T.C. Meno. 2008-33; Buffano v. Commi ssioner, T.C Meno. 2007-32.

Thus, although the Court does not have jurisdiction with respect
to either the 6330 notice or the NFTL, we nust still decide the

proper basis for dismssal. Kennedy v. Conm ssioner, T.C Meno.

2008-33 (citing Kennedy v. Conm ssioner, 116 T.C 255, 263

(2001)) .

Section 6330 Notice

Section 6330(a)(2) provides that the 6330 notice nust be
given in person, left at the person’s dwelling or usual place of
busi ness, or sent by certified or registered mail, return receipt

requested, to the person’s | ast known address. Respondent’s
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nmotion to dismss, as supplenented, establishes that the 6330
notice was sent by certified mail to petitioner’s |last known
address. Al though the 6330 notice was returned to respondent,
actual receipt of the 6330 notice is not a prerequisite to its
validity. See sec. 301.6330-1(a)(3), QA-A9, Proced. & Adm n.
Regs. Consequently, the 30-day period within which to request a
CDP hearing comrenced the day after the date of the 6330 notice.
See sec. 6330(a)(3)(B); sec. 301.6330-1(b)(1), (c)(1), Proced. &
Adm n. Regs.

If a taxpayer fails to tinely request a CDP hearing pursuant
to a valid 6330 notice, the taxpayer may request and receive an
equi val ent hearing that concludes when an Appeals officer issues

a decision letter. See Craig v. Conmmi ssioner, 119 T.C. 252, 258-

259 (2002). An equivalent hearing is not a waiver by the
Commi ssioner of the tine restrictions for requesting a CDP
hearing, and a decision letter is not a determnation letter

pursuant to section 6330. See Kennedy v. Conmm ssioner, 116 T.C.

at 262-263; Ofiler v. Comm ssioner, supra at 495. Thus,

respondent did not issue a determnation letter to petitioner
sufficient to invoke this Court’s jurisdiction to review the 6330

notice for tax year 2002. Kennedy v. Conm ssioner, 116 T.C at

263. Accordingly, with respect to the 6330 notice, we wll grant
respondent’s notion to dismss, as supplenented, on the ground

t hat respondent did not make a determ nation pursuant to section
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6330 for 2002 because petitioner failed to file a tinely request
for a CDP hearing pursuant to section 6330(a)(3)(B) and (b). See
id.
NETL

As with a 6330 notice, section 6320(a)(2) provides that the
NFTL nmust be given in person, left at the person’s dwelling or
usual place of business, or sent by certified or registered mail
to the person’s last known address. |In the notion to dismss, as
suppl enent ed, respondent concedes that the NFTL was not sent to
petitioner at his |ast known address.

Section 301.6320-1(a)(2), Q&A-Al2, Proced. & Adm n. Regs.,
provides, in pertinent part: “Wen the IRS determnes that it
failed to properly provide a taxpayer with a CDP Notice, it wll
pronptly provide the taxpayer wwth a substitute CDP Notice and
provi de the taxpayer with an opportunity to request a CDP
hearing.”

This Court has stated that if, as here, “the Secretary fails
to mail a section 6320 notice [NFTL] to the taxpayer at his |ast
known address or otherwi se conply with section 6320(a)(2), we
di sm ss the case on the ground that the purported section 6320

notice [NFTL] is invalid.” Gahamyv. Conm ssioner, T.C Meno.

2008-129 (citing Kennedy v. Conmm ssioner, 116 T.C at 261

Kennedy v. Conmi ssioner, T.C Meno. 2008-33, and Buffano v.

Conmi ssi oner, supra).
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In sum we find that the NFTL respondent issued with respect
to petitioner’s 2002 tax year was not mailed to petitioner’s |ast
known address, nor was it received, and, therefore, it is

invalid. See Buffano v. Conm ssioner, supra. Consequently,

respondent is required, under the provisions of section 6320 and
t he acconpanying regulations, to issue to petitioner a substitute
CDP notice and provide himwi th an opportunity to request a CDP

hearing. Accordingly, we hold that this Court |acks jurisdiction

on the ground that the NFTL was invalid. See Kennedy v.

Conmi ssioner, T.C. Meno. 2008-33.

To reflect the foregoing,

An appropriate order of

dism ssal for | ack of

jurisdiction will be entered.




