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MVEMORANDUM OPI NI ON

HOLMES, Judge: For alinony to be deductible, the obligation
to pay it nust end with the life of its recipient. But when Pau
Rogers divorced his first wife, in 1992, he agreed to pay her
$225 a week for ten years with no express condition that she be
alive to receive it. Rogers and his current wife then deducted
t hose paynments as alinmony on their 2000 tax return. The

Commi ssi oner disall owed the deducti on because he concl uded t he
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paynment obligation would not end upon the first Ms. Rogers’
death. Rogers disagrees and says that his obligation to pay
woul d end on her death as a matter of state law?

Deciding this Federal tax case therefore requires us to
cl osely exam ne the divorce | aw of Tennessee, the State where
Rogers wed, divorced, renmarried, and resided when he filed the
petition in this case.

Backgr ound

Rogers’ first wife sued himfor divorce in 1991 and quickly
noved to get alinony pendente lite. In July 1991, the Tennessee
Circuit Court handling her case ordered Rogers to pay $225 per
week while the case was pending. The order specifically provided
that the “paynents are to be nmade directly fromthe ABC I nsurance
Center to the plaintiff. The entire anmount paid by ABC | nsurance
Center shall be taxable inconme to the defendant.”

The estranged coupl e soon negotiated a Marital Dissolution
Agreenent, which was adopted by the Circuit Court as part of its
final decree granting the divorce in March 1992. The D ssol ution
Agreenent conti nued Rogers’ weekly obligation:

The Husband shall pay as lunp sumalinony to
the Wfe in installnments two hundred twenty-

five and no/ 100t hs ($225.00) dollars per
week, beginning i nmediately, and conti nui ng

! Paul Rogers’ second wife, Judy, is a petitioner only
because she filed a joint return with himfor the 2000 tax year.
Al references to “Rogers” are to him al one.
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each week hereafter through July, 2002. Said

al i nrony paynents shall be received by the

Wfe directly from Husband’ s paynment fromthe

ABC I nsurance Center. Should the Husband die

prior to the full paynent of this alinony,

the Wfe shall continue to receive said

paynment directly from ABC | nsurance Center

t hrough the termof the contract.
The Circuit Court issued an Agreed Final Decree in Septenber 1992
whi ch changed sone provisions in the original D ssolution
Agreenent--nostly those dividing marital property--but |eft
intact the paragraph requiring Rogers to pay $225/week through
July 2002.

The parties stipulated all the facts, including the fact

that the paynents continued to be nmade throughout 2000, and the
case was submitted for decision under Rule 122.°2

Di scussi on

Paynments incident to a divorce traditionally fell into one
of two categories for Federal tax |law. property settlenents or
alinony. Property settlenents are a division of marita
property, and for many years have been neither deductible from
the incone of the paying spouse nor includible in the inconme of
the receiving spouse. Alinony is a division of inconme, and for
many years has been deducti bl e by the paying spouse and

i ncl udi bl e by the receiving spouse. See, e.g., Yoakumyv.

2 All Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code as in effect for 2000, unless otherw se noted.
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Conmi ssi oner, 82 T.C. 128, 134 (1984).

Sections 215 and 71 of the Code are where these general
principles take specific shape in the current Code. Section 215,
whi ch all ows a deduction for alinony paid, defines “alinony” as a
paynment that nmeets the four tests spelled out in section 71(b).
One of these is section 71(b)(1)(D), which requires that “there
[be] no liability to nake any such paynent for any period after
the death of the payee spouse.”® Sec. 71(b)(1)(D). Limting
deductibility to obligations that end with the death of the payee
stops taxpayers from di sgui sing property settlenents as alinony.
But one recurring problemhas been howto tell whether a
particul ar obligation to pay alinony really would stop at death.
For a time, the Code had a strict bright-line test:
deductibility was denied unless there was an express provision in
t he divorce decree or separation instrunent itself ending
paynments upon the death of the payee spouse. 26 U S. C sec.
71(b) (1) (D) (1984). 1In 1986, though, Congress softened section
71(b) to allow deductibility without such an express provision,

but only if state |aw would end the obligation at death anyway.

2 W note that under sec. 1.71-1T(b) A-5, Tenporary | ncone
Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984), “Transfers of
services or property (including a debt instrunment of a third
party or an annuity contract) * * * do not qualify as alinony or
separate mai ntenance paynents.” The parties never addressed
whet her weekly paynments nmade from an i nsurance conpany to a
former wwfe fall within this exclusion, and neither do we.
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The first difficulty in this area of lawis that different

states define “alinony” differently--in sonme states it neans what

it does in Federal tax law, but in others it can nean sonething

quite different. See, e.g., Hoover v. Comm ssioner, T.C. Meno.

1995-183 (1995), (Ohio using “alinony” to nean both property
settlenments and periodic support paynents), affd. 102 F. 3d 842
(6th Gr. 1996). And the dichotony between property settlenents
and alinony that tax | aw draws--grows steadily nurkier as
di fferent types of post-divorce paynents proliferate. Tennessee
di vorce law, for exanple, used to classify all alinony as either
in solido (roughly equivalent to property settlenments) or in
futuro (roughly equivalent to section 71 alinony). Bryan v.
Leach, 85 S.W3d 136, 145 (Tenn. C. App. 2001). Then, in 1984,
the Tennessee |l egislature created “rehabilitative alinony,”
explaining in the new statute:

It is the intent of the general assenbly

that a spouse who is economcally

di sadvant aged, relative to the other spouse,

be rehabilitated whenever possible by the

granting of an order for paynent of

rehabilitative, tenporary support and

mai nt enance. * * *

Acts 1984, ch. 818, secs. 1-3, codified in Tenn. Code Ann. sec.

36-5-101(d)(1) (2001 & Supp. 2004); see also Cranford v.

Cranford, 772 S.W2d 48, 50-51 (Tenn. Ct. App. 1989), revd. on

ot her grounds at Bogan v. Bogan, 60 S.W3d 721 (Tenn. 2001);

Gotten v. Gotten, 748 S.W2d 430 (Tenn. C. App. 1987).
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It is unsurprising, then, that the parties in this case
fight their battle as one of classification--the Comm ssioner
argues that the disputed paynents are alinony in solido, see

Towner v. Towner, 858 S.W2d 888, 891 (Tenn. 1993), that the

obligation to pay alinony in solido does not end with the death
of the payee spouse under Tennessee |law, and that the paynents
are thus just part of the nondeductible property settl enent
bet ween the Rogers. Rogers insists that the paynents are
rehabilitative alinony, and so would end at his fornmer wife's
death by the express command of Tennessee | aw t hat
“rehabilitative support and mai ntenance shall term nate upon the
death of the recipient.” Tenn. Code Ann. sec. 36-5-101(d)(2).
We di sagree at the outset with Rogers on this point. The
section he cites becane part of Tennessee law in 1993, after the
di vorce proceedi ngs between himand his forner wife were
conplete. 1993 Tenn. Pub. Acts 243. Under Tennessee | aw,
substantive changes in divorce law will not affect divorces that

occur before the enactnment of the law. \Waddey v. Waddey, 6

S.W3d 230, 232 n.1. (Tenn. 1999); Bryan v. lLeach, 85 S.W3d 136,

143 (Tenn. C. App. 2001). So we nust refine our analysis to try
to determ ne what a Tennessee court would do under the law in
effect in 1992.

Under the law as it stood before the 1993 amendnent,

however, it was | ess than clear whether the |egislature had nmade
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rehabilitation a new goal of existing fornms of alinony or nade a
new formof alinony called “rehabilitative”. Then, in the early
1990s, the Tennessee Suprene Court held in a pair of cases that
Tennessee still recognized only two fornms of alinmony--in solido

and in futuro. In Isbell v. Isbell, 816 S.W2d 735 (Tenn. 1991),

the Court created a default rule of construction for awards of
rehabilitative alinony like the one at issue in this case:

But where the rehabilitative award has been
made for a fixed anount, the award nust be
consi dered non-nodifiable, even if it is to
be paid in installnments and not in a |unp
sum The certainty that results fromsuch a
rul e benefits both parties, allow ng each to
make | ong-range financial plans for their own
futures and for the future of any children
affected * * *,

ld. at 739.4

Shortly after Isbell, the Court decided Self v. Self, 861

S.W2d 360 (Tenn. 1993). Self also arose froman order to pay a
fixed sumfor a fixed term in this case $3,000 per nonth for 48
months. The trial court that ordered these paynents explicitly
stated that it neant then to allow Ms. Self to becone
financially independent:

the wife is both capable of and entitled to

* The Court did enphasize that this was only a default rule
--carefully observing that a trial court could place conditions
on the award of rehabilitative alinony or ensure that the default
rule wouldn’t apply by not nmeking the award for a sumcertain.
| sbell, 816 SSW2d at 739 n.1. It also noted that the parties
t hemsel ves coul d i npose conditions on rehabilitative alinony by
their owm agreenent. 1d. at 739.
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rehabilitation * * * [t]his wll, if Ms.

Self desires, allow support for her in an

anount sufficient to allow her to be self

supporting and obtain a Bachelor’s Degree in

a field of her choosing. The Court feels

that * * * she should be rehabilitated to

such an extent that she can be gainfully

enpl oyed and after four years take her place

in the econom c market place. * * *
Id. On these facts, Ms. Self had a strong argunent that the
paynments--fixed in anmount and term-were rehabilitative alinony:
The Court had nade a specific finding that she was capabl e of
rehabilitation and fixed the paynents to pay for rehabilitation.
Unli ke the Rogers’ case, noreover, the trial court’s order in
Self expressly stated that the paynents woul d cease upon Ms.
Self’s death or remarriage. Then, four years after the trial
court entered its order, Ms. Self noved to keep the alinony
paynents com ng because, despite a good faith effort, she had yet
to be rehabilitated. The trial court dism ssed her petition,
hol ding that it |acked jurisdiction because rehabilitative
alinony was a formof alinony in solido, and alinony in solido is

unnodi fi abl e under Tennessee | aw. See MKee v. MKee, 655 S . W2d

164, 165 (Tenn. Ct. App. 1983).
The Tennessee Suprene Court agreed. It reasoned that

[t]he critical factor in determ ning whether
an award for the support and mai ntenance of a
former spouse is subject to nodification is
the initial finding by the trial court
regarding the rel ative econom c conditions of
the parties and the feasibility of
rehabilitation of the di sadvantaged spouse.
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Self, 861 S.W2d at 361. The Court expl ained that under
Tennessee law, the only situation justifying | ong-term support
and nmai nt enance woul d be where there was econon c di sadvantage to
one of the parties and rehabilitation was “not feasible.” Thus,
the trial court’s finding that Ms. Self was eligible for
rehabilitation precluded the awardi ng of open-ended, |ong-term
support in the formof alinony in futuro. Thus the Court found

the alinony in Self to be unnodifiable. See also Canpbell v.

Canpbel |, 832 S.wW2d 31, 32 (Tenn. C. App. 1991) (unnodifiable
even if rehabilitation prevented by onset of serious illness).

Isbell and Self indicate that, for a 1992 divorce, alinony
li ke the paynents here--fixed in anount and for a definite term-
woul d be classified as alinony in solido even if made with a
rehabilitative purpose. And, as a general rule, an obligation to
pay alinony in solido does not end with the death of the payee
spouse. lsbell, 816 S.W2d at 739. Applying this general rule
to the stipulated facts of this case strongly suggests that even
if Rogers is right in characterizing the disputed paynents as
rehabilitative alinony, he would still |ose because that would
just make them alinony in solido.

The di scerni ng reader, though, would have noted that this
characterization is true only as a default rule--in Self itself,
the Court ordered the paynents to stop on the death of Ms. Self.

And the parties here argue about whether a simlar intent can be
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found in the Rogers’ Dissolution Agreenment and Final Decree.

The general rule in Tennessee is that a divorce decree is to
be construed like other witten instrunents. And this neans that
the parol evidence rule applies:

The general rules of evidence regarding the
adm ssi on of parol evidence and the
construction of witten instrunents al so
apply to the adm ssion of parol evidence in
the construction of a divorce decree. The
test as to the application of the parol
evidence rule is whether the testinony as to
oral agreenents or negotiations varies or
contradicts the instrunment in question or
merely explains it.

Hale v. Hale, 838 S.W2d 206, 208-209 (Tenn. C. App. 1992)

(internal citations omtted).

The instrunents we are construing would have benefited from
an explanation. The testinony of Rogers or his fornmer wife or
anyone else famliar with the original divorce proceedi ng, and
the production of her tax returns or the ABC I nsurance Center
contract woul d have gone far in establishing the intent of the
parties. But as the record currently stands, we are forced to
draw i nferences fromthe stipulations and docunents that have
been submtted by the parties. (There is correspondence in the
record between Rogers and respondent's counsel asserting that
Rogers' ex-wi fe included the paynents as incone on her own
return, but this is at nost hearsay, and has at npbst an
attenuat ed connection to what the Rogers intended would happen if

Rogers' ex-w fe died, see Cunni nghamv. Conm ssioner, T.C Meno.




1999- 474.)

We begin, as do the parties, with the | anguage of the order
pendente lite. For Rogers, this order’s |anguage supports his
position that the Crcuit Court recognized that his ex-w fe was
in a position of relative financial disadvantage. She had spent
her entire adult life as a housewife reliant upon his incone, and
at age 52 was ten years too young to collect Social Security. He
argues that the weekly paynents could only have been justified
under Tennessee law if the Crcuit Court judge found themto be
needed for support and mai ntenance of a financially struggling
spouse. 1 Tenn. Jur. Divorce & Alinony §8 35 (2003). He then
asks us to infer that when this tenporary obligation was
continued in the final decree it reflected an inplicit finding by
the Crcuit Court that his ex-wife would continue to be
econom cal ly di sadvantaged. He inplies that we should reason
fromthis that the Rogers intended the rehabilitative alinony in
this case be classified as alinony in futuro--the sort of alinony
that in 1992 Tennessee would stop at the death of the payee
spouse.

We di sagree, and side with the Comm ssioner on this point.
The better conclusion fromthe evidence at hand is that the
al i nrony here wasn’t even intended to be rehabilitative. The
Commi ssi oner enphasi zes | anguage added in the Dissolution

Agreenent and Final Decree that refers to the weekly paynents as
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"l'unp sumalinony." According to him "lunp sumalinony” is a
synonymin Tennessee |law for alinony in solido. And while Rogers
is right that the | abels that divorced couples attach to their

paynments are not determ native, Bowers v. Bowers, 1997 W. 530771

(Tenn. Ct. App., Aug 28, 1997), they are at |east evidence of a

couple’s intent, Cunningham T.C Meno. 1999-474.

We also find support in the sentence in the order granting
al i mony pendente lite that states that the $225/week woul d be
taxabl e to Rogers. When read together with the description in
the Dissolution Agreenent of the paynents as to be received
directly from ABC I nsurance Center through the termof the
contract, this does |ook nore |ike an assignnent of income from
property (i.e., the contract with ABC Insurance Center) that in
sonme way renai ned Rogers’. This underm nes Rogers’ argunent that
the pendente lite award necessarily indicates the Crcuit Court
had in mnd an award of rehabilitative alinony--to the contrary,
it suggests that the trial court in the divorce proceedi ng vi ewed
the award as a division of property. It is true that the cl ause
stating the paynents would be taxable to Rogers is not in the
final decree, but even if we infer fromthe deletion of that
| anguage that they were intended to be taxable to his ex-wife, we
can still find no clear intent regardi ng what woul d happen had

she di ed.



- 13 -
We therefore conclude that the paynents at issue do not

satisfy the requirenent of section 71(b)(1)(D). They are

t her ef ore nondeducti bl e under section 215.

Deci sion will be entered

f or Respondent.




