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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority. Petitioners

seek a review under section 6330(d) of respondent’s decision to

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the years at
I ssue.



-2 -
proceed with collection of petitioners’ joint Federal incone tax
liabilities for the 1988, 1992, 1993, and 1997 tax years.

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are made part hereof.
Petitioners’ |legal residence at the tinme the petition was filed
was Ranger, Georgi a.

Petitioners previously lived and worked in Florida. M.
Roberts was a carpenter who worked generally as a handyman, and
Ms. Roberts worked as a retail clerk.

Even though this case involved petitioners’ 1988, 1992,
1993, and 1997 tax years, petitioners had tax deficiencies for
several prior years. |In 1990, petitioners filed a chapter 7
bankruptcy petition in which they listed total assets of $3, 150
and liabilities of $1,896,695.60. The liabilities included
$14,533 in taxes owed to the United States; however, the tax
years for which the taxes were due were not indicated. The
record shows, however, that the deficiencies were fromthe
t axabl e years 1972, 1977, 1978, 1985, and 1986, but collection of
the deficiencies for the years 1972, 1977, and 1978 was barred
under the 10-year statute of |limtations. The record is not
clear as to whether petitioners received a discharge in
bankruptcy; however, both parties stipulated that, sonetine
during 1990, petitioners’ bankruptcy proceedi ng was “no | onger

pendi ng”.
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Wth respect to the years at issue in this case, petitioners
filed Federal inconme tax returns in which all or a portion of the
taxes shown on the returns was not paid. Petitioners were
assessed the taxes shown on their returns. No notice of
deficiency was ever issued to petitioners for any of the years
included in this petition, but petitioners are not chall enging
the underlying deficiencies. Instead, petitioners claimthat
their tax liabilities for the taxable years 1992, 1993, and 1997
have been fully satisfied by intermttent paynents nade
t hroughout 1996 and 1997 and the application of overpaynent
credits fromthe years 1996 to 2000 and 2002. Petitioners also
contend that their tax liability for the taxable year 1988 was
fully satisfied during the 1990 bankruptcy through the collection
by respondent of a second nortgage held by petitioner husband.

Petitioners’ bankruptcy petition reflects the assignnment of
the second nortgage to the IRS to satisfy tax deficiencies for
several preceding years, and petitioners claimthe deficiencies
satisfied by the assignnent included 1988. Petitioner husband
testified he intended all paynents nmade throughout 1996 and 1997
to be applied against the 1992 deficiency because the 1988
deficiency was satisfied by the assignnent; however, respondent
applied themto both the 1988 and the 1992 defi ci enci es.
Respondent does not dispute the recei pt of periodic paynments from

petitioners but contends that the nortgage satisfaction did not
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apply to the 1988 deficiency; therefore, the sole issue for
decision is whether the collection by respondent of the second
nort gage shoul d have been applied to petitioners’ 1988 tax
liability.

On February 27, 2001, respondent notified petitioners of an
intent to levy with respect to petitioners’ unpaid tax
l[iabilities for 1988, 1992, 1993, and 1997. The notice listed

the foll om ng amounts due:

Year Anpunt

1988 $6, 824. 33
1992 548. 28
1993 2,701. 54
1997 2,178. 67

Petitioners filed a tinely Form 12153, Request for a
Col l ection Due Process Hearing. In their request, petitioners
stated their belief that the tax liabilities for the subject
years had been overpaid and “over the past nine years concerning
these matters” they had “never had a hearing concerni ng noneys
paid [the IRS] in excess of what | owed.” Petitioners thereafter
received a letter froman Appeals officer that included
transcripts of petitioners’ accounts show ng assessnments and
paynments made. Petitioners were al so asked to provide
docunent ati on, such as cancel ed checks, to show paynents not
applied to their accounts. Petitioners were also asked to

provi de financial information regarding possible collection
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alternatives. Petitioners were thereafter accorded an Appeal s
hearing by tel ephone. |In that hearing, petitioners took the
position that the IRS had applied the proceeds of the nortgage

i ndebt edness identified in petitioners’ bankruptcy petition to
the 1988 deficiency, and that application, conmbined with the
periodi c paynents and applied overpaynents, should have resulted
in an overpaynment of petitioners’ tax liabilities for all the
years in question.

A notice of determ nation was issued to petitioners in
January 2003 concluding “the information provided does not
warrant the abatenment of any part of the tax liabilities.” Wth
respect to the possibility of collection alternatives, the notice
of determ nation stated that such relief was not avail abl e
because petitioners had not filed an inconme tax return for the
year 2001, nor were petitioners “maki ng any estimted paynents”.
Petitioners filed a tinely petition in this Court appealing the
Appeal s Ofice determ nation.

The Court nust deci de whether petitioners are entitled to
any relief fromthe Appeals Ofice determ nation. \Were the
underlying tax liability is properly at issue in the hearing, we

review that i ssue on a de novo basis. Goza v. Conm ssioner, 114

T.C. 176, 181-182 (2000). However, where the underlying tax
l[tability is not at issue, as in this case, this Court reviews
the determnation to see whether there has been an abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604 (2000). An abuse




- b -
of discretion by respondent is defined as any action that is
unreasonabl e, arbitrary or capricious, clearly unlawful, or
| acki ng sound basis in law, taking into account all the facts and

circunstances. See, e.g., Thor Power Tool Co. v. Conm SsSioner,

439 U. S. 522, 532-533 (1979); Swanson v. Conm ssioner, 121 T.C

111, 119 (2003).

During the tel ephone conference call with the Appeal s
of ficer, petitioner husband did not dispute the underlying
deficiency but raised the m sapplied paynent issue. On January
5, 1990, shortly after receipt of Form 668, Notice of Federal Tax
Lien, petitioners had filed for bankruptcy. Petitioner husband
testified he and his wife filed for bankruptcy on the advice of
Revenue Agent Robert Spivey, whomthey had been neeting in
connection with their liabilities. In their bankruptcy petition,
petitioners included the IRS as a creditor. As previously
stated, petitioners owed the IRS a total of $14,533 arising from
tax deficiencies for the taxable years 1972, 1977, 1978, 1985,
and 1986, but the IRS could collect only on the deficiencies from
1985 and 1986.

As noted earlier, in their bankruptcy proceeding,
petitioners listed a second nortgage held by them that had been
“attached” by the IRS. The nortgage had a val ue of $15, 000, and,
upon the advice of M. Spivey, petitioners assigned the nortgage
to the IRS for collection. At one of their neetings, petitioner

husband testified M. Spivey assisted himin preparing his tax
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return and determ ned petitioners would owe the I RS additi onal
noneys.? M. Spivey then advised petitioners that $10, 000 was
realized fromthe collection of the nortgage held by petitioners
and that all of their tax liabilities, including those from 1988,
had been pai d.

These contentions of petitioner husband are not reflected
in the transcripts of petitioners’ tax accounts with the IRS.
Al t hough copi es of the nortgage deed and the satisfaction of
nmort gage docunent were admtted into evidence, no additional
evi dence was admtted to substantiate petitioners’ contention
that proceeds fromthis nortgage were applied to the 1988
l[tability. Petitioners presented no additional docunentation to
support this claim M. Spivey was no | onger enployed by the
| RS, and petitioner husband cl ai ned he was unable to | ocate him
for assistance at the hearing with the Appeals officer.

The appeal s record shows petitioners called nunmerous tines
i nqui ri ng about M. Spivey' s whereabouts and subsequently
requested that the Appeals officer |locate and question him The
Appeal s officer declined to do so and informed petitioners that

| ocating M. Spivey and verifying former paynents was

2Petitioners do not allege the revenue officer prepared a
substitute return, just that he aided in petitioners’
preparation. Petitioners filed their 1988 joint incone tax
return on Jan. 16, 1990, 11 days after filing for bankruptcy.
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petitioners’ responsibility.® During the tel ephone conference,
petitioners requested a delay in discussions on a paynment
schedul e or any further collection alternatives until the issue
of m sapplied paynents was resol ved and an exact bal ance
det er m ned.

The Appeals officer |ater discovered petitioners did not
file their 2001 Federal income tax return, and she imedi ately
issued a notice of determnation stating that petitioners did
“not qualify for collection alternatives such as Ofer in
Conmprom se or Installnment Agreenment since you are not in
conpliance due to your not filing your tax return for the year
2001 and not neking any estinmated paynents.”

Al t hough petitioners claimtheir 1988 tax liability should
have been satisfied in 1990, at the trial of this case, they did
not present concl usive evidence or testinony substantiating this
claim Petitioners did not subpoena the nortgagee, John
Donnelly, with respect to collection of the nortgage by the IRS
and di d not subpoena Revenue O ficer Spivey to confirmthe
veracity of their claim

The Appeals officer could have easily investigated the
matter; however, this Court has previously held that, even if the

Appeal s officer erred in failing to consider the accuracy of the

3Sec. 6330 does not afford the taxpayer the right to have a
W t ness subpoenaed for the Appeals hearing. Therefore, the
Appeal s officer had no duty to subpoena M. Spivey. Davis v.
Comm ssioner, 115 T.C 35, 41-42 (2000).
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assessnents, unless the taxpayer avers facts sufficient to prove
the error, the Appeals officer’s determnation may still be

uphel d. Poi ndexter v. Comm ssioner, 122 T.C. 280 (2004).

Addi tionally, the Form 4340, Certificate of Assessnents,
Paynents, and O her Specified Matters, which was attached to the
Certificate of Oficial Record and admtted into evidence, shows
no evi dence of paynents that woul d support petitioners’ claim
This Court and other courts have held nunerous tinmes that a Form
4340 “provides at |east presunptive evidence that a tax has been

validly assessed under section 6203”. Davis v. Comm ssioner, 115

T.C. 35, 40 (2000); see also Roberts v. Conmm ssioner, 329 F.3d

1224 (11 Gr. 2003), affg. 118 T.C 365 (2002). Therefore, it is
not an abuse of discretion for Appeals to rely on a Form 4340 in
this case for the purpose of conplying with section 6330(c)(1).

Davis v. Commi Sssioner, supra at 41.

Petitioners received an appropriate hearing for purposes of

section 6330(b)(1). Day v. Comm ssioner, T.C Meno. 2004- 30;

Lei neweber v. Commi ssioner, T.C Mno. 2004-17; sec. 301.6330-

1(d)(2), Q&A-D6, Proced. & Adm n. Regs. Respondent properly
verified that the requirenents of applicable | aw and

adm ni strative procedures were nmet and bal anced the need for
efficient collection of taxes with the legitimte concern of
petitioners that the collection action be no nore intrusive than

necessary. On this record, the Court holds that there was no
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abuse of discretion in sustaining the notice of intent to |evy.
Respondent, therefore, is sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




