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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax of $4,964 for the taxable year 2002.

The issues for decision are: (1) Wiether petitioner is
entitled to a charitable contribution deduction in 2002; and (2)
whet her petitioner is entitled to m scell aneous item zed
deductions for the 2002 taxabl e year.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Fort Ashby, West Virginia, on the date the petition was filed in
this case.

During the year in issue, petitioner was enployed by Sprint
as an installation technician. Petitioner began working for
Sprint early in 2001. Fromthat tinme through the year in issue
petitioner worked out of Sprint’s office in Pennausken, New
Jersey. Also during this time, petitioner nmaintained his
resi dence in Cunberland, Maryland, because of its proximty to
his friends’ and to his famly's residences. Petitioner, when
wor ki ng, travel ed approxi mately 480 mles round trip from
Cunmberl and to Pennausken. Additionally, while working at Sprint
during 2001 and 2002, petitioner’s “territory” was Pennsylvani a,
New Jersey, and New York. Petitioner would travel to different

job locations within these States during his enploynent with
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Sprint. Sprint considered Pennausken, New Jersey, petitioner’s
home office, and, therefore, only reinbursed petitioner for al
enpl oynent-rel ated travel expenses incurred while away from
Pennausken.

Petitioner electronically filed his Federal incone tax
return for 2002 in a tinely manner on Decenber 10, 2003.
Petitioner attached to his 2002 Federal incone tax return a
Schedule A. On his 2002 Schedule A, petitioner clained as

follows, in pertinent part:

Item zed Deductions Anmount
Line 5 State and | ocal incone taxes $1, 860
Line 9 Total taxes 1, 860
Li ne 15 Gfts to charity by cash or check 2,600
Li ne 16 O her than by cash or check 460
Li ne 18 Total contributions to charity 3, 060
Li ne 20 Unr ei mbur sed enpl oyee busi ness exp. 27,689
Li ne 23 Total limted m sc. expenses 27,689
Li ne 26 Net limted m sc. deduction 26, 489
Li ne 28 Total item zed deductions 31, 409

In the notice of deficiency, respondent denied petitioner
the clained charitable contribution deduction and the clai ned
m scel | aneous item zed deductions. Because the renaining
item zed deductions were | ess than the standard deduction for
t axabl e year 2002, respondent cal cul ated petitioner’s deficiency
usi ng the 2002 standard deduction of $4, 700.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helvering,
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290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)

provi des the general rule that “The burden of proof shall be upon
the petitioner”. |In certain circunstances, however, if the

t axpayer introduces credi ble evidence wwth respect to any factual
i ssue relevant to ascertaining the proper tax liability, section
7491 pl aces the burden of proof on the Conm ssioner. Sec.
7491(a)(1); Rule 142(a)(2). Credible evidence is ““the quality
of evidence which, after critical analysis, * * * [a] court would
find sufficient * * * to base a decision on the issue if no

contrary evidence were submtted ”.! Baker v. Commi ssioner, 122

T.C. 143, 168 (2004) (quoting H gbee v. Comm ssioner, 116 T.C

438, 442 (2001)). Section 7491(a)(1l) applies only if the
t axpayer conplies with substantiation requirenents, maintains al
requi red records, and cooperates with reasonabl e requests by the
Comm ssi oner for w tnesses, information, docunents, neetings, and
interviews. Sec. 7491(a)(2). Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to any of the
i ssues in the present case.

Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

We interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

Section 6001 and the regul ati ons pronul gated t hereunder
requi re taxpayers to maintain records sufficient to permt
verification of incone and expenses. As a general rule, if the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the precise anount of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the
anmount of the deducti bl e expense, bearing heavily against the
t axpayer whose inexactitude in substantiating the amount of the
expense is of his own naking, and all ow the deduction to that

extent. Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930).

However, in order for the Court to estimate the anount of an
expense, the Court nust have sonme basis upon which an estinmate

may be made. Vanicek v. Conmi ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllians v. United States, 245 F. 2d 559, 560-

561 (5th Cr. 1957). Wth these well-established propositions in
m nd, we nmust determ ne whether petitioner has satisfied his
burden of proving that he is entitled to the clai ned deductions

ment i oned above.



1. Gfts to Charity

As previously stated, on petitioner’s Schedule A filed with
his Federal incone tax return for taxable year 2002, he reported

the followng gifts to charity:

|tem zed Deducti ons Anount
Gfts by cash or check $2, 600
G fts other than by cash or check 460

Total gifts $3, 060

Respondent determ ned that petitioner did not adequately
substantiate that any of the clainmed gifts to charity were made.
Accordi ngly, respondent disallowed the total anmount of
petitioner’s clainmed gifts to charity.

Deductions for charitable contributions are allowable only
if verified under regul ations prescribed by the Secretary. Sec.
170(a). Section 1.170A-13, Inconme Tax Regs., in turn, sets forth
the types of substantiation necessary to support deductions for
charitabl e contributions.

The applicable regulations require a taxpayer to maintain
for each contribution of noney a cancel ed check, a receipt from
t he donee organi zati on showi ng the date and anount of the
contribution, or other reliable witten records show ng the nane
of the donee and the date and anmount of the contribution. See
sec. 1.170A-13(a)(1), Incone Tax Regs. For charitable
contributions of property other than noney, taxpayers generally

must maintain for each contribution a receipt fromthe donee
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showing the following information: (1) The nane of the donee;

(2) the date and |l ocation of the contribution; and (3) a
description of the property in detail reasonably sufficient under
the circunmstances. Sec. 1.170A-13(b)(1), Inconme Tax Regs. The
amount of the contribution is the fair market value of the
property at the tine of the contribution. Sec. 1.170A-1(c)(1),

| ncome Tax Regs.

Petitioner has not maintained any of the records required to
substantiate his clainmed charitable contributions. Petitioner
testified, at trial, that during 2002 he nade weekly cash
contributions of between $40 and $50 at the Sunday services of
t he Met hodi st Church in Shortgap, West Virginia. Petitioner
further testified that he contributed clothing to the Sal vation
Arny during the year in issue. Petitioner has not offered into
evi dence any docunentary substantiation in support of his clained
charitabl e contributions.

On the basis of the record, we find petitioner’s testinony
credible as to the portion of charitable gifts made to the
Met hodi st Church. Al though petitioner has no records, we
conclude that petitioner is entitled to a deduction for cash
charitable gifts for the taxable year 2002 of $1,000. However,
he is not entitled to a deduction for gifts other than by check

or cash.
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2. M scel |l aneous |Item zed Deducti ons

On his 2002 Schedule A, petitioner deducted unreinbursed
enpl oyee busi ness expenses of $27,689. Respondent determ ned
that petitioner did not adequately substantiate any of the
cl ai med unrei nbur sed enpl oyee busi ness expenses. In the
alternative, respondent argued that if petitioner did
substanti ate the unrei nbursed enpl oyee busi ness expenses,
petitioner is not entitled to deduct such expenses pursuant to
section 162(a)(2) because the expenses were not incurred away
from hone.

Bef ore we determ ne whether petitioner has substantiated his
cl ai med unrei nbursed enpl oyee busi ness expenses, we first decide
whet her petitioner incurred these expenses away from hone.

A taxpayer generally may not deduct personal, l|iving, and
famly expenses. Sec. 262(a). However, section 162(a) allows a
t axpayer to deduct all ordinary and necessary busi ness expenses
paid or incurred during the taxable year in carrying on any trade
or business. To be “necessary” an expense nust be “appropriate

and hel pful” to the taxpayer’s business. Wlch v. Helvering, 290

U S at 113-114. To be “ordinary” the transaction which gives
rise to the expense nust be of a common or frequent occurrence in

the type of business involved. Deputy v. Du Pont, 308 U S. 488,

495 (1940).
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The performance of services as an enpl oyee constitutes a
trade or business. See sec. 1.162-17(a), Inconme Tax Regs. The
enpl oyee nust show the rel ationship between the expenditures and

the enpl oynent. See Evans v. Conm ssioner, T.C Meno. 1974-267,

affd. in part, revd. in part 557 F.2d 1095 (5th Gr. 1977). The

t axpayer bears the burden of substantiation. Hradesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976).
Further, section 162(a)(2) generally permts a deduction for
traveling expenses incurred while away from honme in the pursuit

of a trade or busi ness. Bochner v. Conmi ssioner, 67 T.C. 824,

827 (1977).

This Court has generally defined the word “honme” as used in
section 162(a)(2) to refer to the vicinity of a taxpayer’s
princi pal place of enploynent and not to the place where the
t axpayer’s personal residence is |located, if that personal
residence is different fromthe principal place of enploynent.

Daly v. Comm ssioner, 72 T.C 190, 195 (1979), affd. 662 F.2d 253

(4th Cr. 1981); Kroll v. Conm ssioner, 49 T.C 557, 561-562

(1968). An exception is made if the taxpayer’s place of
enpl oynent in another area is tenporary as opposed to indefinite;
in that case the taxpayer’s personal residence may be his tax

home. Peurifoy v. Comm ssioner, 358 U.S. 59, 60 (1958); Mtchel

v. Comm ssioner, T.C Meno. 1999-283. Additionally, if a
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t axpayer does not have a principal place of enploynent, his
per manent residence is his tax honme for purposes of section

162(a)(2). Johnson v. Comm ssioner, 115 T.C. 210, 221 (2000).

A place of business is tenporary if the enploynment is such
that termnation within a short period could be foreseen.

Mtchell v. Conm ssioner, 74 T.C 578, 581 (1980); see M chaels

v. Comm ssioner, 53 T.C. 269 (1969). Conversely, enploynent is

indefinite if termnation could not be foreseen within a

“reasonably short period”. Stricker v. Conmm ssioner, 54 T.C.

355, 361 (1970), affd. 438 F.2d 1216 (6th Gr. 1971). Wether
enpl oynent is tenporary or indefinite is a question of fact.

Peuri foy v. Conm ssioner, supra at 60-61

In the present case, petitioner’s expenses were incurred in
travel ing from Cunberl and, Maryl and, to Pennausken, New Jersey,
and in staying overnight in Pennausken. Petitioner began working
out of Sprint’s Pennausken office in 2001. Sprint considered
Pennausken petitioner’s hone office and only reinbursed
petitioner for expenses while away from Pennausken. Petitioner
testified that his choice to live in Cunberland, Maryland, and to
make the approximate 480 mle round trip to Pennausken was a
personal choi ce.

It is clear fromthe record that Pennausken, New Jersey, was
not a tenporary place of business for petitioner. Therefore, we

concl ude that Pennausken, New Jersey, was petitioner’s “tax hone”
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for taxable year 2002. Because petitioner was not away from honme
when he incurred his clainmed unrei nbursed enpl oyee busi ness
expenses, he is unable to deduct these expenses under section
162(a)(2). Therefore, we need not and do not deci de whet her
petitioner has substantiated his clainmed mscell aneous item zed
deductions. Accordingly, respondent’s determ nation on this
i ssue i s sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.?

2Because the remmining itenm zed deductions were |less than
t he standard deduction for 2002, respondent’s cal cul ati on of
petitioner’s deficiency using the 2002 standard deduction is
correct.



