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VEMORANDUM COPI NI ON
DAWSON, Judge: This case was assigned to Special Trial
Judge John J. Pajak pursuant to Rules 180, 181, and 183. Al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The Court agrees with and adopts the opinion of the
Special Trial Judge, which is set forth bel ow
OPI NI ON OF THE SPECI AL TRI AL JUDGE

PAJAK, Special Trial Judge: This case is before the Court
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on respondent's notion to dismss for lack of jurisdiction on the
grounds that the petition was not filed within the tine
prescribed by section 6213(a) or section 7502. Section
references are to the Internal Revenue Code in effect for the
period rel evant here.

Respondent determ ned a deficiency in petitioner's Federal
income tax in the amount of $110, 253 for the taxable year 1995.
The sole issue for decision is whether petitioner tinely filed
his petition with this Court.

At the tinme the petition was filed with this Court,
petitioner resided in Gove HIl, Al abama. Petitioner filed a
st at enent opposing respondent’'s notion to dismss. A hearing was
hel d in Birm ngham Al abama, on respondent's notion.

On February 23, 1999, respondent mailed to petitioner at his
| ast known address a notice of deficiency in incone tax for the
year ended Decenber 31, 1995. The 90-day period for filing a
petition for redeterm nation of the deficiency with this Court
ended on May 24, 1999, which was not a legal holiday in the
District of Col unbia.

In a sworn affidavit, petitioner's attorney J. Donald
Hughes, (M. Hughes), stated that at around 7 p.m on Saturday,
May 22, 1999, he placed the petition in the netered-mai
receptacle of the U S. post office |located on St. Joseph Street

in Mbile, Alabama. Prior to the mailing, M. Hughes used a
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private postage neter to place the correct anmount of postage on
t he envel ope. The postage neter had been advanced to refl ect
Monday, May 24, 1999, mailings. Thus, the date on the envel ope
reads May 24, 1999.

The petition was filed in this Court on June 7, 1999, 104
days after the notice of deficiency was nailed to petitioner.

The manager of distribution operations tour 3 of the U S.
Postal Service in Mbile, Al abama, testified that the standard
delivery time for a first-class envelope mailed fromthe St.
Joseph's branch of the post office in Mbile, A abama, to the Tax
Court in Washington, D.C., is 3 days. He also testified that if
a letter is msplaced, mssent, or inadvertently |ost or danmaged,
then there should be sone sort of marking on it "to |let you know
exactly what has happened to that letter". There are no such
mar ki ngs on the envel ope that contained the petition in this
case.

This Court's jurisdiction to redeterm ne a deficiency
depends upon the issuance of a valid notice of deficiency and a

tinely filed petition. Rule 13(a), (c); Mnge v. Conm SSioner,

93 T.C. 22, 27 (1989). Pursuant to section 6213(a), the taxpayer
has 90 days (or 150 days if the notice is addressed to a person
outside of the United States) fromthe date that the notice of
deficiency is miiled to file a petition with the Court for a

redeterm nation of the deficiency. |If the petition is not filed
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within 90 days, then it is untinely, and we have no jurisdiction
to redeterm ne the deficiency. Sec. 6213(a). Section 7502(a)
provi des an exception to the rule of section 6213(a) in that, if
the petition is deposited in the mail in the United States in a
properly addressed envel ope on or before the date on which it is
required to be filed, and if the date of the U S. postmark on the
envel ope containing the petition is on or before the date on
which the petition is required to be filed, the date of such
postmark is deenmed to be the date of filing. However, if the
envel ope bears a postmark other than that of the U S. Postal
Service, section 7502 applies only to the extent provided by
regul ations. Sec. 7502(b). (Rules concerning the application of
section 7502 where mailing is through a private delivery service
are set forth in section 7502(f), but such services were not used
in this case.)

The regul ations provide that privately netered mail show ng
a date within the 90-day period is considered tinely filed if it
iS:

recei ved by the agency, officer, or office with which it is

required to be filed not later than the time when a docunent

contained in an envel ope or other appropriate wapper which

is properly addressed and nail ed and sent by the sane cl ass

of mail would ordinarily be received if it were postnmarked

at the same point of origin by the United States Post Ofice

on the | ast date, or the last day of the period, prescribed

for filing the docunent.

Sec. 301.7502-1(c)(1)(iti)(b), Proced. & Adm n. Regs. W refer

to that tine period as the normal delivery tinme for nmai
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post marked by the U S. Postal Service. Fujioka v. Conm ssioner,

T.C. Meno. 1999-316. We rely on the credible testinony of the
witness fromthe U S. Postal Service and find that the nornmal
delivery time for first-class mail between Mbile, Al abama, and

Washington, D.C., is approximately 3 days. Cf. Beachamv.

Conmi ssioner, T.C. Menp. 1996-226. In the instant case, the

petition was received by this Court 14 days after the date shown
on the private postmark. Because the petition was not delivered
within the normal delivery tinme, petitioner will not be entitled
to relief unless he can establish: (1) The actual date of

mai ling was prior to the expiration of the 90-day period; (2)
that the delay in delivery was attributable to a delay in the
transm ssion of mail; and (3) the cause of such delay. Fujioka

v. Conm ssioner, supra; sec. 301.7502-1(c)(1)(iii)(b), Proced. &

Adm n. Regs.
Petitioner contends that his case is simlar to that in

Rot enberry v. Conmm ssioner, 847 F.2d 229 (5th Cir. 1988), revg.

and remandi ng an Order of this Court, where the petition was
mai | ed 2 days before Christmas and received by this Court 8 days
later. We find that case distinguishable on its facts.
Petitioner states in his opposition to the notion to dismss that
there was a delay in the delivery of the petition and that the
delay was attributable to one or nore of the follow ng factors:

(a) the fact that May 24, 1999 was one week before the
Menorial Day cel ebration on May 31, 1999, a federal holiday,
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(b) there is an increase in the volune of such holiday mail,
(c) the recogni zed deficiency of some U S. Post Ofice

enpl oyees to take tinme off, |eave early, and work | ess
diligently during such holiday, (d) the addition of
tenporary postal enployees during such holiday rush and

cel ebration with their known deficiency in accuracy and
efficiency, (e) the heavy airline passenger traffic during
the Menorial Day cel ebration period requiring that the mai
be pulled off flights and held for later flights, causing
mai | handl i ng del ays at Mobil e Regional Airport, (f) the

i ncl ement weat her during the critical period and the adverse
effect it had on travel in the District of Colunbia, and (Q)
the mail routine of the U S. Tax Court which calls for
delivery of mail to the U S. Tax Court only once a day, so
that any itens received at its inmediate post office during
the day is [sic] not delivered until the next day.

Petitioner makes specul ati ons about the inpact of "holiday"
conditions on mail service. W do not believe that petitioner
has established that "holiday" conditions existed that woul d have
had a significant inpact on mail service during the rel evant

period. Cf. Chang v. Conmm ssioner, T.C Meno. 1998-298; Oswal d

V. Conm ssioner, T.C. Menob. 1995-17. We note that none of the

assertions nmade above are corroborated. Wile the Christmas
hol i day season could very well|l lead to delays in mail delivery,
we find no evidence or reason to believe that Menorial Day has a
simlar effect.

It is unfortunate that a petition purportedly nmailed by the
end of the 90-day period was not received by the Court until the
14t h day after its mailing. However, because petitioner's
attorney used a private netered postmark instead of taking the
envel ope to the post office on May 24, 1999, and having it

post mar ked, the regulations require petitioner to show, and he
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has not shown, that there was a delay in the transm ssion of the
mai |, nor has he shown any reason for the delay in the

transm ssion of the mail, if there was such a delay. Beachamv.

Conmi sSsi oner, supra.

Petitioner argues that because the regul ati ons cannot be
satisfied, they are invalid. W reject this assertion. “This
Court and other courts have upheld the regulations with respect
to when a private netered postmark will be accepted as a filing

date." Beachamyv. Conmm ssioner, supra. M. Hughes could have

used other alternatives to mail the petition, such as certified
mai |, which would have provided prima facie evidence that the
petition was tinely mailed. Sec. 7502(c).

Petitioner has failed to provide evidence that establishes
that the late delivery of the petition was due to a delay in the
transm ssion of the nmail and the cause of any such delay. Thus,
we hold that he did not file his petition with this Court wthin
the time prescribed by sections 6213(a) and 7502, and
respondent’'s nmotion to dismss for lack of jurisdiction should be
gr ant ed.

Al t hough petitioner cannot pursue his case in this Court, he
is not without a judicial renedy. Specifically, he nay pay the
tax, file a claimfor refund with the Internal Revenue Service,
and, if his claimis denied, sue for a refund in the appropriate

Federal District Court or the U S. Court of Federal Cains. See
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McCorm ck v. Conm ssioner, 55 T.C. 138, 142 (1970).

To reflect the foregoing,

An order granting respondent's

nmotion to disniss for |ack of

jurisdiction will be entered.




