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THORNTON, Judge: These consolidated cases were heard
pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petitions were filed.! Pursuant

to section 7463(b), the decisions to be entered are not

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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revi ewabl e by any other court, and this opinion shall not be
treated as precedent for any other case.
The issue in these cases is whether respondent is entitled
to proceed with proposed levies to collect petitioner’s unpaid
2004 and 2005 Federal inconme tax liabilities.

Backgr ound

When the petitions were filed, petitioner resided in
Kent ucky.

In 2004 petitioner married Lisa C. Rogers (Ms. Rogers).
They soon began to have financial troubles, partly because of
| arge credit card debts that Ms. Rogers brought to the marri age.
To help get their finances in order, petitioner encouraged Ms.
Rogers to file for bankruptcy, which she did on May 27, 2005. On
Sept enber 14, 2005, she received a discharge in bankruptcy, but
it did not cover her 2004 tax liability.

Petitioner’'s 2004 Tax Liability

On or before April 15, 2005, petitioner and Ms. Rogers
filed a joint Form 1040, U.S. Individual Income Tax Return, for
2004. Petitioner prepared the return. The return showed tax due
of $20, 059 before application of an $11, 141 withholding credit
and a $255 paynent, resulting in an $8, 663 under paynent . 2

On February 11, 2006, respondent issued to petitioner a

Final Notice of Intent to Levy and Notice of Your Right to a

2Al'l dollar ambunts are rounded to the nearest doll ar.
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Hearing with regard to the unpaid 2004 tax liability. On March
1, 2006, petitioner submtted Form 12153, Request for a
Col I ection Due Process Hearing. On this formhe indicated that
he and Ms. Rogers were separated pendi ng di vorce proceedi ngs.
He stated: “It is ny understanding we began nmaki ng $300. 00 nonth
instal l ment paynments on this debt in January ‘06. | have been
sending her [Ms. Rogers] noney to do so. W would propose to
continue to pay this debt in that manner.” Petitioner checked a
box on Form 12153 to indicate that he was requesting relief from
joint and several liability on their joint return (innocent
spouse relief) but did not, as the formdirects, attach any Form
8857, Request for Innocent Spouse Relief.

On August 17, 2006, follow ng a tel ephone hearing,
respondent issued a notice of determ nation, sustaining the
proposed |l evy. The notice of determ nation states:

The Settlenment O ficer advised you there was no record

of your being included on an installnent agreenent.

You declined to establish an install nent agreenent

during the hearing. You indicated you wanted to

det erm ne what happened to the paynents you sent to

your spouse to set up the installnent agreenent. You

did not file Form 8857 for innocent spouse

consideration and did not state you were not |iable for

the taxes. Since you did not propose an acceptable

collection alternative, Appeals is unable to grant you

relief fromthe Final Notice * * *,

On Septenber 20, 2006, petitioner filed his petition at
docket No. 19156-06S, seeking judicial review of this

determ nation. On May 8, 2007, before the scheduled trial date,
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petitioner submtted to respondent Form 8857 requesting innocent
spouse relief for 2004. Upon respondent’s notion, the trial date
was continued to allow respondent’s | nnocent Spouse Unit to
consider petitioner’s request. On January 31, 2008, respondent’s
Appeals Ofice issued petitioner a notice of determ nation
denying petitioner’s request for innocent spouse relief for 2004.

Petitioner’'s 2005 Tax Liability

In the nmeantine, on April 15, 2006, petitioner filed his
2005 income tax return. He elected married filing separately
status. The 2005 return showed $14, 445 of tax due before
application of an $8,571 withholding credit, resulting in a
$5, 874 underpaynent. On April 21, 2006, petitioner submitted to
respondent a Form 9465, Installnment Agreenent Request, proposing
to pay $100 per nonth toward his unpaid 2005 liability.® He did
not submt any required financial information with the request.

On Novenber 13, 2006, respondent issued to petitioner a
Final Notice of Intent to Levy and Notice of Your Right to a
Hearing with regard to the unpaid 2005 tax liability. On
Decenber 9, 2006, petitioner submtted Form 12153 requesting a
hearing. As before, he checked a box on the formindicating that
he was requesting innocent spouse relief. He stated that he was

di vorced and that his ex-wife “forced ne to file marri ed,

]I nsofar as the record shows, respondent never agreed to
this requested install nment agreenent. The record is inconclusive
as to whether respondent ever processed it.
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separate in 2005 which resulted in an unexpected liability for
2005.” daimng that one-half of his 2005 tax liability bel onged
to Ms. Rogers, he stated that he wanted “to conmbine the matters
in question for 2005 with those | have previously asserted for
2004”. There was no Form 8857 attached to the Form 12153, but
petitioner submtted one a few days |ater, on or about Decenber
12, 2006.

On May 7, 2007, petitioner had a tel ephone hearing with a
settlenment officer. According to the settlenent officer’s notes:
Petitioner acknow edged that his request for innocent spouse
relief for 2005 was “incorrect”; the settlenment officer offered
petitioner an installment agreenent for petitioner to pay $395
per nonth or, alternatively, a 90-day extension of tinme to pay,
during which petitioner could try to set up a different
instal |l ment agreenent; and petitioner chose the latter option.
Consi stent with this understanding, on May 11, 2007, respondent
i ssued a notice of determ nation, sustaining the proposed |evy
but suspending collection action until August 7, 2007, to provide
petitioner the agreed-upon 90-day extension of tine to pay.
Petitioner tinely petitioned the Tax Court.

Di scussi on

Section 6330 requires the Secretary to furnish a person
notice and opportunity for a hearing before nmaking a | evy on the

person’s property. At the hearing, the person may raise any
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rel evant issue relating to the unpaid tax or proposed |evy,
i ncl udi ng spousal defenses, challenges to the appropriateness of
the collection action, and offers of collection alternatives.
Sec. 6330(c)(2). Once the Conmm ssioner’s Appeals Ofice issues a
notice of determ nation, the person may seek judicial reviewin
this Court. Sec. 6330(d)(1).

In these proceedings, petitioner seeks two types of relief:
(1) I'nnocent spouse relief pursuant to section 6015; and (2) a
collection alternative.

A. | nnocent Spouse Reli ef

In general, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection for a year, each spouse is jointly and severally |iable
for the entire Federal inconme tax liability assessed for that
year, whether as reported on the joint return or subsequently
determ ned to be due. Sec. 6013(d)(3); see sec. 1.6013-4(b),
| ncone Tax Regs. Subject to various conditions, an individual
who has nmade a joint return with his or her spouse for a year may
seek relief fromthe joint and several liability arising from
that joint return. There are three types of relief avail able
under section 6015. |In general, section 6015(b) provides full or
apportioned relief fromjoint and several liability; section
6015(c) provides proportionate tax relief to divorced or

separated taxpayers; and in certain circunstances section 6015(f)
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provides equitable relief if relief is not avail abl e under
section 6015(b) or (c). |If the Conm ssioner denies a taxpayer’s
request for relief under section 6015, the taxpayer may petition
this Court to review the determnation. Sec. 6015(e)(1)(A).

When petitioner filed his petition in docket No. 19156- 06S,
respondent had made no determ nation regardi ng i nnocent spouse
relief for 2004 because petitioner had filed no Form 8857 for
2004. Subsequently, petitioner filed Form 8857 for 2004, and
respondent issued a determ nation denying his request for
i nnocent spouse relief. Treating that determ nation as a
suppl ement to respondent’s section 6330 determ nation, we
conclude that we may review in this collection proceeding
respondent’s determ nation to deny innocent spouse relief. See

Pahanot ang v. Conmi ssioner, T.C. Meno. 2003-177.°%

Petitioner’s contention, as best we understand it, is that
he is entitled to innocent spouse relief for 2004 because he has
not received credit for nmonthly paynents that he clains to have

made to Ms. Rogers with the understanding that his paynents

“Wth respect to his 2005 liability, petitioner filed a Form
8857 a few days after filing his request for a sec. 6330
coll ection hearing. Respondent issued no separate determ nation
with respect to petitioner’s request for innocent spouse relief
for 2005 and did not expressly address the issue in the sec. 6330
determ nation for 2005, apparently on the assunption that
petitioner agreed he did not qualify for innocent spouse relief
for 2005. Because petitioner was entitled to rai se spousal
def enses under sec. 6330(c)(2), we shall review petitioner’s
claimfor innocent spouse relief for 2005 as part of our review
of respondent’s determ nati on under sec. 6330 for 2005.



- 8 -

woul d be applied to their joint 2004 Federal incone tax

l[tability. He also clainms that he is entitled to i nnocent spouse
relief for 2005 because his 2005 deficiency woul d have been
smaller if Ms. Rogers had agreed to file a joint return with him
for 2005.

We may qui ckly dispose of petitioner’s claimfor innocent
spouse relief for 2005. By its terns, section 6015 applies only
if an individual has made a joint return. Sec. 6015(a)(1).
Because petitioner filed no joint return for 2005, section 6015
is inapplicable--indeed, it is not nmeaningful to speak of relief
fromjoint and several liability for a year in which petitioner
has no joint and several liability.

For 2004 the analysis is nore conplicated. Petitioner does
not qualify for relief under section 6015(b) or (c) because the
joint tax return reported the full amount of tax due, and
therefore the liability is due to underpaynent of tax, not
understatenent of tax. Accordingly, petitioner’s sole avenue of

relief is through section 6015(f). See Washington v.

Comm ssioner, 120 T.C 137, 146-147 (2003).

A taxpayer who does not qualify for relief under section
6015(b) or (c) can be relieved fromjoint and several liability
pursuant to section 6015(f) if, taking into account all the facts
and circunstances, it would be inequitable to hold the taxpayer

liable for any unpaid tax or deficiency. Sec. 6015(f)(1). 1In
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determ ning the appropriate relief avail abl e under section
6015(f), we apply a de novo scope and standard of review.  See

Porter v. Comm ssioner, 132 T.C. __ (2009).

Rev. Proc. 2003-61, 2003-2 C B. 296, prescribes guidelines
for determ ning whether an individual qualifies for relief under
section 6015. Rev. Proc. 2003-61, sec. 4.01, 2003-2 C B. at 297,
lists threshold conditions that nust be satisfied before the
Comm ssioner will consider a request for equitable relief under
section 6015(f). Respondent agrees that petitioner has net these
t hreshol d conditions.

Once the threshold conditions have been net, relief wll
ordinarily be granted with respect to underpaynents of tax if the
requesti ng spouse satisfies the so-called tier 1 factors
described in Rev. Proc. 2003-61, sec. 4.02, 2003-2 C B. at 298.
Respondent determ ned that petitioner failed to satisfy all these
tier 1 factors, finding that petitioner had not established that
he had no know edge or reason to know that the tax would not be
paid or that he would suffer economc hardship if relief were not
gr ant ed.

| f the requesting spouse does not qualify for relief under
Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298, a
determ nati on may neverthel ess be nade under Rev. Proc. 2003-61
sec. 4.03, 2003-2 C.B. at 298, to grant relief. Rev. Proc. 2003-

61, sec. 4.03, contains a nonexhaustive list of so-called tier 2
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factors that the IRS will consider in deciding whether to grant
equitable relief under section 6015(f). Respondent found that
numerous tier 2 factors wei ghed agai nst petitioner, anong them
Petitioner had reason to know that the tax woul d not be paid,;
petitioner was hel ping Ms. Rogers file for bankruptcy when they
filed their 2004 joint return; petitioner prepared the 2004 joint
return and knew that he and Ms. Rogers had a liability;
petitioner has not conplied wth the tax |laws going forward; and
petitioner earned nore than twice Ms. Rogers’ incone and woul d
not suffer economc hardship if relief were denied. The only
factor that respondent found favored petitioner was that he was
di vor ced.

Upon careful review of the record, and considering the
evi dence petitioner presented, we agree with respondent that
petitioner is not entitled to i nnocent spouse relief under

section 6015(f).°

At trial petitioner produced a tenporary order fromthe
Fam |y Court of Putnam County, W Va., dated Nov. 27, 2007,
indicating that petitioner paid Ms. Rogers $2,400 to apply to
their joint 2004 Federal incone tax liability but that this
anount was instead applied to her 2003 separate liability. The
tenporary order also states that the Famly Court “wll set a
hearing after this to make * * * [petitioner] whole.” Hence,
while this evidence tends to corroborate petitioner’s clains
regarding his paynents to Ms. Rogers, it also suggests that he
may have recourse to relief outside the tax systemand will not
suffer econom c hardship if innocent spouse relief is denied.



B. Coll ection Alternatives

Al t hough petitioner was entitled to offer collection
alternatives at his section 6330 hearings, there is no indication
that he ever did so.® To the contrary, the notice of
determ nation for 2004 states that petitioner “declined to
establish an install ment agreenent during the hearing.” The
settlenment officer did not abuse her discretion by not
considering collection alternatives that petitioner had not
rai sed

Neverthel ess, during the collection hearing with respect to
petitioner’s 2005 liability, petitioner and the settlenent
of ficer agreed that collection action would be suspended for 90
days after issuance of the notice of determ nation and that
during this tinme petitioner could voluntarily pay his tax or
propose an installnment agreenent covering all his outstanding
Federal inconme tax liabilities. According to the settlenent
officer’s case notes: “the |levy would begin after the 90 days
expire”. The notice of determnation for 2005 reflects this
under st andi ng.

For the reasons previously described, we sustain
respondent’s determ nations. To give effect to the terns of the

notice of determnation for 2005 and the parties’ apparent

5There is also no indication in the record that petitioner
ever had any installnment agreenent in his own nane.
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under st andi ng underlying it, we shall direct that respondent
suspend the proposed levies for 90 days to give petitioner an
addi tional opportunity, if he wishes, to voluntarily pay his
outstanding liabilities or propose an installnment agreenent in
the light of our holding today.

To reflect the foregoing,

Appropriate orders wll

be issued.



