PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi nion 2009-190

UNI TED STATES TAX COURT

JUSTIN M ROHRS, Petitioner v.
COMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 14109-08S. Fi |l ed Decenber 10, 2009.

Justin M Rohrs, pro se.

M chael A. Skeen and Sarah Sexton (specially recognized),

for respondent.

CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue.
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this opinion shall not be treated as precedent for any other
case.

For petitioner’s 2005 tax year respondent determ ned a
$6, 230 i ncome tax deficiency and a $1, 246 accuracy-rel at ed
penal ty under section 6662(a). The issues for our consideration
are: (1) Wether petitioner is entitled to a casualty |oss
deduction for 2005; and (2) whether petitioner is liable for the
section 6662(a) accuracy-related penalty.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California when his petition was fil ed.

On August 12, 2005, petitioner purchased a 2006 Ford F-350
pi ckup truck for $40,210.65. On COctober 28, 2005, petitioner
attended a gathering at a friend s house. Anticipating that he
woul d be drinking al cohol, he arranged for transportation to and
fromhis home. After returning home petitioner decided to drive
to his parents’ house. On the way there he failed to
successfully negotiate a turn, and his truck slid off an
enbanknment. The truck rolled over and was severely damaged.
Because hi s bl ood-al cohol |evel was 0.09 percent, he was cited

and arrested for driving under the influence of alcohol (DU).
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The | egal threshold for blood-alcohol Ievel in the State of
California is 0.08 percent. He was then taken to the hospital.

Petitioner’'s loss claimfiled with his autonobile insurance
carrier was denied in accordance with the ternms of his policy
because of his DU citation and arrest.

On April 13, 2006, petitioner filed his 2005 Form 1040, U.S.
| ndi vi dual 1 nconme Tax Return. On that return he clainmed a
$33, 629 casualty | oss deduction for the damage to his truck. On
March 25, 2008, respondent issued a notice of deficiency
disallowi ng petitioner’s casualty | oss deducti on and determ ni ng
a $6, 230 i nconme tax deficiency and a $1, 246 section 6662(a)
accuracy-rel ated penalty for petitioner’s 2005 tax year. On June
9, 2008, petitioner filed a tinely petition with this Court.

Di scussi on

Section 165(a) allows a deduction for |osses not conpensated
for by insurance or otherwise. |If aloss is not incurred in
connection with a trade or business or in a transaction entered
into for profit, it may be deducted by an individual if it arises
froma fire, storm shipweck, or other casualty, or fromtheft,
except as provided in section 165(h). Sec. 165(c)(3). There is
no question about whether petitioner’s |oss generally qualified
as a casualty loss under section 165.

Al t hough negligence may not be a bar to a casualty | oss

deduction, courts have held that gross negligence may be. Heyn
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v. Comm ssioner, 46 T.C 302, 308 (1966). In addition, section

1.165-7(a)(3), Income Tax Regs., provides that an autonobile may
be the subject of a casualty |oss when the damage is not due to
the willful act or willful negligence of a taxpayer.

Petitioner concedes that his act of driving while
i nt oxi cated constitutes negligence. Petitioner, however,
di sagrees with respondent’s contention that his behavior rose to
the level of gross or willful negligence, thereby barring a
casualty | oss deducti on.

Nei ther the Internal Revenue Code nor the underlying
regul ations define “wllful negligence” for purposes of
section 1.165-7(a)(3), Inconme Tax Regs. Respondent argues that
the definitions of “wllful negligence” and “gross negligence”
are supplied by caselaw. Respondent relies upon People v.
Bennett, 819 P.2d 849 (Cal. 1991), in support of his position.

In People v. Bennett, supra, a driver was convicted of

vehi cul ar mansl aughter and gross negligence while driving under
the influence of alcohol. Before driving, M. Bennett and three
friends shared the entire contents of a keg of beer. He was then
involved in a single-car accident in which one of his friends
died. M. Bennett’'s bl ood-al cohol |evel was neasured at 0.20
percent 2 hours after the accident. In affirmng his conviction,
the California Suprene Court defined gross negligence as “the

exercise of so slight a degree of care as to raise a presunption
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of conscious indifference to the consequences.” |d. at 852. The
court further explained that “The state of m nd of a person who
acts with conscious indifferences to the consequences is sinply,

‘l don't care what happens’.” 1d. (quoting People v. divas, 218

Cal. Rptr. 567, 569 (Ct. App. 1985)). The court held that
conscious indifference could be inferred fromthe severity of
defendant’s i ntoxication:
“one who drives with a very high I evel of intoxication
is indeed nore negligent, nore dangerous, and thus nore
cul pabl e than one who drives near the legal limt of
i ntoxi cation, just as one who exceeds the speed limt
by 50 mles per hour exhibits greater negligence than
one who exceeds the speed Ilimt by 5 mles per hour.”

Id. at 853 (quoting People v. Von Staden, 241 Cal. Rptr. 523, 527

(Ct. App. 1987)).

We agree with petitioner that his actions did not anpbunt to

willful or gross negligence. Wiile petitioner’s decision to
drive after drinking was negligent, that al one does not
automatically rise to the level of gross negligence. “‘[@ross
negl i gence cannot be shown by the nere fact of driving under the
influence and violating the traffic laws.”” 1d. at 852 (enphasis

added) (quoting People v. Von Staden, supra at 527). The overal

ci rcunst ances of the defendant’s actions, including the |evel of
i ntoxi cation and/or the manner in which he drove nust be
considered. 1d. at 853.

The circunstances do not support a holding that petitioner

was Wi llfully or grossly negligent. Petitioner’s |evel of
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i ntoxi cation and the manner in which he drove do not suggest that
he was consciously indifferent to the hazards of drunk driving.

Unli ke the defendant in People v. Bennett, supra, petitioner was

| ess inmpaired and not severely intoxicated when he chose to
drive. At the tine of the accident petitioner’s bl ood-al cohol

| evel was 0.09 percent, which is slightly over California' s |egal
[imt of 0.08 percent. See Cal. Veh. Code sec. 23152 (West
2000). Further and significantly distinguishing petitioner’s

situation fromthat in People v. Bennett, supra, petitioner nade

arrangenents not to drive immediately after consum ng al cohol
He arranged for transportation hone and thus allowed sone tine
for his body to process the al cohol before driving. |If
petitioner truly did not care what happened, he woul d not have
gone to the trouble to arrange for transportation.

Li kewi se, there is no evidence in the record that petitioner
was aware his actions would result in injury. |In addition, there
was no evi dence that excess speed or al cohol directly caused
petitioner’s accident. On brief, petitioner clained he |ost
control of his vehicle because of the windy conditions on the
road, and no evidence was presented at trial as to what the
preci se cause of petitioner’s accident was.

In the alternative, respondent contends that petitioner’s
casualty | oss deduction should not be all owed because to do so

woul d frustrate public policy.
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Courts have disall owed deductions where national or State
public policy would be frustrated by the all owance of a

deduction. Conm ssioner v. Heininger, 320 U S. 467, 473 (1943).

However, this rule is not applied indiscrimnately. Tank Truck

Rentals, Inc. v. Comm ssioner, 356 U S. 30, 35 (1958). “[T]he

test of nondeductibility always is the severity and i medi acy of
the frustration resulting fromall owance of the deduction.” |d.
California, like nost other States, has “a strong public

policy against * * * drunk driving.” Carrey v. Dept. of Mdtor

Vehicles, 228 Cal. Rptr. 705, 708 (Ct. App. 1986). But the fact
that petitioner’s loss nay have resulted fromhis drunk driving
does not ipso facto nean a casualty | oss deduction would severely
and inmredi ately frustrate public policy. “It has never been
thought * * * that the nere fact that an expenditure bears a
renote relation to an illegal act nmakes it non-deductible.”

Conmi ssi oner v. Heininger, supra at 474.

I n cases where a deduction has been denied, the taxpayers
typically knew their actions encouraged an illegal activity or

were illegal. See Blackman v. Conmm ssioner, 88 T.C. 677 (1987)

(arson), affd. w thout published opinion 867 F.2d 605 (1st GCr.

1988); Holt v. Commi ssioner, 69 T.C. 75 (1977) (drug

trafficking), affd. per curiam611 F.2d 1160 (5th Cr. 1980);

Mazzei v. Conm ssioner, 61 T.C 497 (1974) (counterfeiting);

Towers v. Conm ssioner, 24 T.C. 199 (1955) (extortion paynent),
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affd. 247 F.2d 233 (2d Gr. 1957), affd. on other grounds sub

nom Bonney v. Conmm ssioner, 247 F.2d 237 (2d Cr. 1957);

Hackworth v. Conm ssioner, T.C Meno. 2004-173 (ill egal

ganbl i ng) .

In contrast, petitioner believed that he was no | onger
inpaired or intoxicated at the time he chose to drive. Moreover,
he had taken precautions to avoid driving i medi ately after
drinking. There was no evidence that intoxication, high speed,
or reckless driving was the ultimte cause of petitioner’s
accident. \Were the taxpayer is reasonably unaware that he is
doi ng sonething wong, it is less |likely that allowance of a
casualty | oss deduction would so severely frustrate public policy
as to require disall owance.

In Tank Truck Rentals, Inc. v. Commi ssioner, supra, the

t axpayer attenpted to deduct as business expenses fines inposed
for violations of State maxi num wei ght |aws. The Court
di sal | oned t he deducti on because the “Deduction of fines and
penalties uniformy has been held to frustrate state policy in
severe and direct fashion by reducing the ‘sting’ of the penalty
prescribed by the state legislature.” 1d. at 35-36.

By contrast, allowing petitioner’s casualty | oss deduction
woul d not in any way alleviate the “sting” of any puni shnent
i nposed by the State of California. In California, a first-tinme

DU offense is punishable by inprisonnent of at |east 96 hours
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and a fine of at |least $390. See Cal. Veh. Code sec. 23536 (West
Supp. 2009). Petitioner’s casualty |oss deduction would have no
i npact on either the sentence or the fine.

This Court is not enpowered to judge petitioner’s actions
froma crimnal perspective or to punish himfor his actions. In
reachi ng our decision, we do not reflect upon or in any way
condone the act of driving under the influence of alcohol. It is
our obligation to decide whether petitioner’s actions anounted to
gross or willful negligence and/or whether the all owance of a
casualty | oss deduction in the setting of this Federal incone tax
case would frustrate public policy.

We hold that petitioner is entitled to the clainmed casualty
| oss deduction and, accordingly, is not |liable for the section
6662(a) accuracy-rel ated penalty.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




