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LARO, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed.! Pursuant to section 7463(b), the decision

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue,
and Rule references are to the Tax Court Rules of Practice and
Procedure.
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to be entered is not reviewable by any other court, and this
opi nion shall not be treated as precedent for any other case.

Respondent determ ned a deficiency of $7,445 in petitioner’s
2004 Federal incone tax. The issues for decision are whether:
(1) Petitioner may deduct $31,570 in business expenses reported
on his Schedule C, Profit or Loss From Business; (2) petitioner’s
item zed deduction for nedical and dental expenses is limted to
the anbunt in excess of 7.5 percent of his adjusted gross incone;
and (3) petitioner is entitled to an ordi nary deduction for
wort hl ess stock under section 1244.

Backgr ound

Petiti oner

Petitioner is a lifelong nusician and an entrepreneur who
has conbi ned his passions for nusic and business in a variety of
busi ness ventures. A consultant by trade, petitioner filed his
2004 Federal incone tax return in April 2005. That return
included a Schedule Cthat |listed petitioner’s business or
prof ession as “consultant” and clainmed the foll ow ng expense

deducti ons:



Expenses Anpount

Mul ti-Labs, Inc. $3, 000
Research | nternational 3, 000
Di verse | nvestnents, Inc. 3, 000
Pet erson Control s 3, 000
Opsaf e 3, 000
X- Fact or Technol ogi es 3, 000
Wzard Guitars 3, 000
Bartolini, Inc. 10, 570
Tot al 31, 570

On Septenber 19, 2007, respondent issued a notice of
deficiency (notice) disallow ng petitioner’s deduction for
Schedul e C expenses. Because the disall owance increased
petitioner’s adjusted gross incone, respondent al so disall owed
petitioner’s deduction of $1,709 in nmedical and dental expenses
in excess of 7.5 percent of his adjusted gross incone.

Petitioner requested redeterm nation of the deficiency by filing
a petition with this Court on Decenber 14, 2007. Petitioner

resided in California when the petition was fil ed.

1. Bartolini
A Petitioner’'s Affiliation with Bartolin
Petitioner was enployed by Bartolini, Inc. (Bartolini), a

Nevada corporation fornmed in June 2004 to nmanufacture and sel
“electronic nusical pickups”. Petitioner was al so a sharehol der
of Bartolini.

B. Fornati on of Bartolini

Bartolini was fornmed to acquire Bartolini CGuitars, a sole

proprietorship owed by Bill Bartolini (M. Bartolini).
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Bartolini was fornmed under a resolution of its board of directors
that provided in relevant part:

the Board of Directors of * * * [Bartolini] have
determ ned that the Corporation shall be organized and
managed so that it is a “Small Business Corporation” as
defined in IRC Sec. 1244(1), as anended, and so that
the shares issued by the Corporation are “section 1244
stock” as defined in IRC Sec. 1244(c) (1), as anended.

* * * * * * *

BE | T THEREFORE RESCOLVED:

1. Ef fective June 12, 2004 the proper officers of the
Corporation are authorized to sell and issue
common shares in an aggregate anount of noney and
ot her property (as contribution to capital and as
paid in surplus), which together with the
aggregat e anount of comon shares outstandi ng at
the tinme of issuance, does not exceed $1, 000, 000.

2. That the sal e and issuance of shares shall be
conducted in conpliance wwth I RC Sec. 1244, so
that the Corporation and its sharehol ders may
obtain the benefits of I RC Sec. 1244.

Petitioner received 999 shares of Bartolini comon stock
upon its formation in exchange for $13,250. On July 1, 2004,
petitioner contributed another $4,000 to Bartolini in exchange
for 300 additional shares of Bartolini common stock.

C. Petitioner’'s Enploynent Wth Bartolini

During 2004 petitioner entered into an enpl oynent agreenent
with Bartolini to serve as its president and chi ef executive
officer (CEO fromJuly 1, 2004 until 2009. |In exchange for his
services, petitioner was to receive the follow ng renmuneration:
(1) A guaranteed annual salary of $150,000; (ii) a guaranteed

annual bonus of $10,000; (iii) 1,000 shares of Bartolini stock;
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and (iv) warrants each year for 2,000 shares of stock.
Petitioner worked as president and CEO of Bartolini fromJuly
2004 until March 2005 when Bartolini was dissol ved.

[11. COctober 5, 2009, Trial

A Overvi ew

On Cctober 5, 2009, the Court held a trial in San Francisco,
California. Petitioner was the only witness called by either
party. The only evidence which petitioner presented to support
his reported 2004 Schedul e C expenses was receipts related to
Bartolini.

The receipts ranged in date from 2003 to 2005 with the
exception of one receipt that was undated. The 2004 receipts
consisted of: (i) A $95 invoice fromthe Carson City Treasurer
for “Base License Fee”; (ii) a $91 “consulting fee” paid to M.
Bartolini; and (iii) $35 in receipts for “Laughl ein” expenses.
The undated recei pt was from “MBee Systens |Inc. Banking
Mat erial s” in the amobunt of $56.67. The other receipts are not
rel evant to our decision and wll not be discussed.

B. Amended Return

Petitioner also introduced into evidence an anmended 2004
Form 1040 (anended return) which he intended to file with
respondent. The Court admtted this return into evidence as an

adm ssion of petitioner’s intent relating to this case and not as
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a filed tax return.? On Schedule C of the amended return,
petitioner clainmed $11, 764 in expenses consisting of $5,659 in
expenses related to an unnaned “busi ness consulting service” and
$6, 105 in expenses related to “Buil ding Design Services.”
Petitioner also attached to his anended return a 2004
Schedul e K-1, Partner’s Share of Inconme, Deductions, Credits,
etc., fromWzard Guitars. The Schedule K-1 lists petitioner as
a 33.33-percent general partner of the entity. The Schedule K-1
reports as to 2004 that petitioner’s beginning capital account
was $6, 708 and that his ending capital account was $3, 708 on
account of a $3,000 ordi nary business |oss fromthat year.?3

Di scussi on

Deductibility of Schedul e C Expenses

A Overvi ew

Respondent di sal |l owed petitioner’s 2004 Schedul e C expense
deductions because petitioner failed to (i) substantiate that the
expenses were paid or incurred during the taxable year; or (ii)
denonstrate that the expenses were ordinary and necessary to
petitioner’s consulting business. Petitioner argues generally

that the expenses are valid section 162 ordi nary and necessary

°The record does not establish that the anended return was
filed by petitioner or accepted by respondent.

\We are unaware of the origins of the purported business
| oss or whether Wzard CGuitars filed a return of partnership
i ncone for 2004.
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busi ness expenses and does not address the substantiation issue.
For the reasons set forth below, we hold for respondent.

An inconme tax deduction is a matter of |egislative grace and

is not an unqualified right. See INDOPCO Inc. v. Conm SSioner,

503 U.S. 79, 84 (1992); Deputy v. du Pont, 308 U S. 488, 493

(1940); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). A taxpayer such as petitioner bears the burden of
establishing his right to any anount clained as a deduction.?

Rul e 142(a); Wite v. United States, 305 U S. 281, 292 (1938);

Welch v. Helvering, 290 U S. 111, 115 (1933); Roberts v.

Commi ssioner, 62 T.C 834, 835 (1974). Every taxpayer is also

required to maintain supporting records or statenments for anmounts
cl ai mred as deductions. See sec. 6001.

B. Deduction for Odinary and Necessary Busi ness Expenses

1. Overvi ew
A taxpayer may deduct ordinary and necessary expenses paid
or incurred during the taxable year in carrying on any trade or
busi ness. Sec. 162(a). An expense is ordinary if it bears a
reasonably proximate relationship to the operation of the

t axpayer’s business. Kornhauser v. United States, 276 U. S. 145,

153 (1928). An expense is necessary if it is appropriate and

“Sec. 7491 is inapplicable to this case because petitioner
di d not produce credible evidence with respect to a factual issue
relevant to determning his tax liability.
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hel pful to the functioning of the taxpayer’s business. Welch v.

Hel veri nqg, supra at 113.

2. Expenses Rel ated to Bartolini

a. Overvi ew
Petitioner seeks to deduct $10,570 in various expenses
i ncurred on behalf of his involvement with Bartolini.

b. 2004 Base License Fee

Petitioner presents a $95 invoice fromthe Carson City
treasurer for licensing fees of Bartolini incurred on Decenber 1,
2004. A corporation and its sharehol ders are separate taxable
entities, and therefore a sharehol der may generally not deduct
expenses that woul d be corporate expenses even if paid by that

sharehol der. See Mline Props., Inc. v. Conm ssioner, 319 U.S.

436, 438-439 (1943); D Angelo v. Conm ssioner, T.C Meno. 2003-

295. Petitioner may not deduct the licensing fees of Bartolini
because they are the expenses of the corporation--not of

petitioner. See Wfford v. Commi ssioner, 5 T.C. 1152, 1165

(1945) .

C. Addi ti onal 2004 Expenses

Petitioner also presents a $35 receipt for a Laughlein
certificate and $91 in receipts for consulting fees to M.
Bartolini. There is no indication in the record that these
expenses are ordinary or necessary to petitioner’s consulting

busi ness. W deny petitioner a deduction for these itens.
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d. 2003, 2005, and Undat ed Expenses

Petitioner also presents receipts for expenses incurred in
2003 and 2005 as well as an undated receipt. Again, the record
does not support that these expenses were ordinary or necessary
to petitioner’s consulting business. Even if petitioner did
denonstrate that these expenses satisfied the requirenments of
section 162(a), they would still not be deductible. Petitioner
may deduct expenses only for the year paid. See, e.g., Carlisle

v. Comm ssioner, 37 T.C 424, 428 (1961) (stating that a cash

met hod taxpayer’s ot herw se deducti bl e expense is not deductible
for any taxable year other than the year in which it is paid).

e. Summary of Expenses Related to Bartolini

In summary, the record contains no evidence that allows us
to permt petitioner a deduction for expenses incurred in
connection wth his involvenent in Bartolini. Accordingly, we
sust ai n respondent’s disall owance of the $10,570 deducti on.

3. Expenses Related to Wzard GQuitars

Petitioner simlarly provides no substantiation for expenses
incurred in connection with his affiliation with Wzard Guitars.
In lieu of receipts, petitioner presents a Schedule K-1 from
Wzard Guitars which reports that a $3,000 ordi nary busi ness | oss
passed through to himin 2004. The limted record before us does
not establish that petitioner is entitled to deduct any of this

$3, 000.
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4. Deducti bility of Renmmi ni ng Expenses

W simlarly find no evidence in the record that supports
t he $18, 000 deduction for the clained expenses related to Miulti -
Labs, Inc., Research International, D verse Investnents, Inc.,
Peterson Controls, Opsafe, or X-Factor Technologies. W find it
telling that petitioner’s anmended return does not seek a
deduction for any of these clai ned expenses. W can only surm se
that petitioner omtted these expenses fromthe anended return
because he has no neans of substantiating them W deny the
$18, 000 in cl ai med deducti ons.

1. | npact on Itenm zed Deducti ons

Respondent argues that the increase to petitioner’s adjusted
gross incone resulting fromthe disallowance of his Schedule C
deduction causes a conputational disallowance of petitioner’s
cl ai med deduction for nedical and dental expenses. W agree.

A taxpayer may deduct nedi cal expenses incurred during the
t axabl e year provided that the expenses exceed 7.5 percent of the
taxpayer’s adjusted gross inconme. Sec. 213(a). Petitioner
clainms $3,798 in nedical and dental expenses for 2004. As
reported on his return, $1,709 of that anmount exceeded 7.5
percent of his adjusted gross incone. The disallowance of
petitioner’s $31,570 busi ness expense deduction increases
petitioner’s adjusted gross inconme by a |ike anount, and thus the

7.5-percent floor inposed by section 213 is increased by
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$2,367.75 ($31,570 x 0.075 = $2,367.75). Petitioner, therefore,
is not entitled to deduct any of the $3,798 in clained nedical
and dental expenses.

[11. Section 1244 Stock

Petitioner argues that section 1244 permts himto recognize
an ordinary loss on the worthl essness of his Bartolini stock. W
di sagr ee.

Section 165(g)(1) and (2)(A) provides that a taxpayer
realizes a capital |loss when stock that is a capital asset
beconmes worthless. A limted exception to this general rule
permts an individual to deduct as an ordinary |oss any |oss on
“section 1244 stock”. Sec. 1244(a). The term “section 1244
stock” includes common stock issued in exchange for cash when the
issuer is a donestic “small business corporation” (as defined in
section 1244(c)(3)), 50 percent of whose incone does not cone
frominvestnent activity. Sec. 1244(c)(1). Qualification for
section 1244 status requires strict conpliance with the
provi sions of the statute and the regul ati ons thereunder. See

Godart v. Comm ssioner, 51 T.C. 937, 943 (1969), affd. 425 F. 2d

633 (2d Gr. 1970); Mrgan v. Conmm ssioner, 46 T.C 878, 889

(1966); Magee v. Comm ssioner, T.C Meno. 1993-305.

Petitioner has failed to prove that he neets the
requi renents of section 1244. In particular, he has failed to

show that Bartolini neets the definition of a “small busi ness
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corporation” or establish the nature of its receipts. Petitioner
has also failed to denonstrate that his Bartolini stock is

“worthl ess” within the neaning of section 165. See Kl epetko v.

Commi ssioner, T.C Meno. 1990-644, affd. w thout published

opinion 956 F.2d 1159 (2d G r. 1992). Petitioner is not
permtted a deduction under section 1244 because he failed to
nmeet his burden of proof on these issues.

| V. Concl usi on

Petitioner may not deduct the $31,570 in expenses clained on
his 2004 Schedule C. Petitioner may not deduct any of the
clainmed $3,798 in nedical and dental expenses. Petitioner may
not deduct any of his basis in Bartolini. W have considered al
argunents nade by the parties and, to the extent not discussed
above, conclude they are without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




