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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned that petitioner
qualifies for partial relief fromjoint and several liability

pursuant to section 6015(f) for 1992.!' The issue for decision is

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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whet her petitioner is entitled to a refund of overpaynents
respondent applied to her 1992 tax liability.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

In 1992, petitioner married John F. lzzi. Petitioner and
M. lzzi filed a joint Federal incone tax return for 1992 (1992
return).

Respondent exam ned the 1992 return. Respondent determ ned
a $7,058 deficiency and an $823 addition to tax? for 1992. The
deficiency and addition to tax resulted fromearly distributions
frompetitioner’s pension and M. 1zzi’'s pension during 1992--
petitioner’s taxable distribution was $13,378 and M. |zzi’s
taxabl e distribution was $16,026. O the additional $7,881
respondent determ ned was due, 45.5 percent ($3,585.86) was
attributable to petitioner’s pension distribution and 54.5
percent ($4,295.14) was attributable to M. 1zzi’s pension
distribution. Utimtely, petitioner agreed to respondent’s
determnation (i.e., that a $7,058 deficiency and an $823

addition to tax were due for 1992).

2 Fromthe record, it is unclear whether this was an
addition to tax or a penalty. The parties stipulated that it was
an addition to tax. For clarity, we shall refer to this anount
as an addition to tax.
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Petitioner and M. 1zzi started filing separate incone tax
returns in 1994.

In 1997, petitioner and M. |zzi divorced.

Petitioner overpaid her income taxes for 1998, 1999, 2000,
and 2001 in the anpbunts of $2,871, $3,268, $1,801, and $1, 422,
respectively. Petitioner received a refund of her 2000 tax of
$1, 801.

On March 14, 2001, petitioner mailed respondent a Form 8857,
Request for I nnocent Spouse Relief (And Separation of Liability
and Equitable Relief). Petitioner solely requested equitable
relief for 1992. Petitioner clained to have paid $5, 189. 62 of
the $7,881 owed for 1992. Petitioner also noted a permanent
restraining order, issued by a |ocal court, against M. |zzi
relating to a felony commtted against her famly.

On February 13, 2002, Appeals Oficer Therese A Xavier
wote to petitioner in response to a tel ephone nessage she
received frompetitioner on February 8, 2002. M. Xavier
attached a copy of petitioner’s 1992 nonnaster file transcript
detailing assessnents (including interest), paynents, and
petitioner’s balance for 1992 (1992 nonmaster file transcript).

Petitioner’s 1992 nonmaster file transcript shows petitioner

had a bal ance due, including interest, of $2,182.26 as of
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February 28, 2002.3 Petitioner’s 1992 nonnaster file transcript
al so shows that respondent essentially had granted sone form of
section 6015 relief to petitioner. Respondent allocated $3, 211
of the tax (approximately 45.5 percent) and $374.47 of the
addition to tax (45.5 percent) for 1992 to petitioner. Starting
wi th June 1993, respondent assessed interest on these anounts
gquarterly. On April 15, 1999, respondent applied $1, 921.62 of
petitioner’s 1998 overpaynent to reduce the bal ance of the tax
allocated to petitioner.* On April 15, 2000, respondent applied
$1,998. 12 of petitioner’s 1999 overpaynent to reduce the bal ance
of the tax allocated to petitioner. Respondent also applied
$515. 29 of petitioner’s 1999 overpaynent to reduce the bal ance of
the addition to tax allocated to petitioner.

On February 14, 2002, respondent nmailed petitioner a notice
of determ nation concerning your request for relief fromjoint
and several liability under section 6015 (notice of
determ nation). Respondent determ ned that petitioner was

eligible for relief pursuant to section 6015(f) of $3,585° for

3 It is unclear why the transcript shows the anmount
petitioner’s balance will be as of Feb. 28, 2002, rather than as
of the date the transcript was printed.

4 Respondent applied the remai nder of petitioner’s 1998
over paynment ($949.38) to petitioner’s outstandi ng enpl oynent tax
liabilities.

> The simlarity of nunerical figures present in this case
appears to be no nore than coinci dence.
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her 1992 inconme tax liability. Respondent determ ned that
petitioner remained liable for the remaining $1,801 of the
$5,386% liability for 1992.

Form 2866, Certificate of Oficial Record, showed
petitioner’s account balance for 1992, as of March 21, 2002, as
$5,385.56. This was based on a tax assessnent of $7,058, a
penal ty assessnent of $823, an interest assessnent of $2,684. 48,
fees and costs of $10, a $1,921.62 credit applied on April 15,
1999, a $3,268 credit applied on April 15, 2000, a $1,801 credit
applied on April 15, 2001, and a credit reversal of $1,801
applied on April 15, 2001.

OPI NI ON

Petitioner does not dispute respondent’s determ nation that
she is entitled to partial relief pursuant to section 6015(f).
Petitioner essentially argues that, in light of respondent’s
granting partial section 6015(f) relief, respondent has not
correctly credited her account for 1992 and that she is due a
refund. Respondent argues that the Court does not have
jurisdiction to determ ne whether respondent properly credited
petitioner’s paynents to her account or whether petitioner is
entitled to a refund to the extent attributable to his
determ nation that petitioner is entitled to section 6015(f)

relief. Respondent is m staken.

6 This anmpount included interest.
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Section 6015(g) governs the all owance of credits and refunds
in cases where a taxpayer is granted relief pursuant to section
6015. Section 6015(g)(1) provides: “Except as provided in
paragraphs (2) and (3), notw thstandi ng any other |aw or rul e of
| aw (ot her than section 6511, 6512(b), 7121, or 7122), credit or
refund shall be allowed or made to the extent attributable to the
application of this section.” Accordingly, we shall proceed to
determ ne the proper anount owed by, or to, petitioner pursuant

to section 6015(g). See Washington v. Conm ssioner, 120 T.C 137

(2003); see also Bartman v. Conmm ssioner, T.C Meno. 2004-93

(determning the effect of the Conm ssioner’s crediting, pursuant
to section 6402(a), the taxpayer’s overpaynment for 1997 to the
liability for 1995 when the Comm ssioner determ ned the taxpayer
was entitled to relief pursuant to section 6015(f) for 1995).
Section 6511 requires that a claimfor refund or credit of
an overpaynent of any tax in respect of which the taxpayer is
required to file a return nust be filed within 3 years fromthe
time the return was filed or 2 years fromthe tinme the tax was

pai d, whi chever of the periods expires later. WAshington v.

Conm ssi oner, supra at 160. On March 14, 2001, petitioner filed

her request for section 6015 relief. This request enconpasses a

refund request. 1d. at 162; see Bartman v. Conm SSioner, supra.

Respondent nmade his earliest refund offset to petitioner’s 1992
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tax year on April 15, 1999. Accordingly, petitioner’s claimwas
tinmely.

At trial, respondent expl ained that he had granted
petitioner section 6015(f) relief for the portion of the 1992 tax
liability that was not attributable to her (54.5 percent) and
that petitioner remained liable for the portion of the 1992 tax
liability that was attributable to her (45.5 percent).

Petitioner does not dispute this determ nation or argue for a
different allocation.

Petitioner’s 1992 nonnaster file transcript appears to
reflect this determination by allocating 45.5 percent of the tax
and addition to tax for 1992 to petitioner. In the notice of
determ nati on, however, respondent appears to have granted relief
only on the portion of the 1992 liability that remai ned
out standi ng around the date of the determ nation ($5,386) as
listed in the Form 2866.7 This was inappropriate. See

VWashi ngton v. Commi SSi oner, supra.

Petitioner’s claimessentially is that respondent’s
calculation in the notice of determnation is incorrect, she does
not owe $1,801, and she may be due a refund. Petitioner conceded
at trial that she was |iable for the portion of the 1992 tax

liability that was attributable to her (45.5 percent). W cannot

" Furthernore, the anount of relief granted was not 54.5
percent of the then-outstandi ng bal ance.
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tell fromthe notice of determ nation how respondent arrived at
t he $1,801 anount owed by petitioner. Accordingly, we shall
review petitioner’s 1992 liability step by step.

As an initial matter, we agree with respondent’s conputation
contained in petitioner’s 1992 nonmaster file transcript of the
anounts allocable to petitioner for 1992 after granting parti al
section 6015 relief. Accordingly, respondent was correct to
conpute the anobunt of tax and the addition to tax owed by
petitioner as $3,211 and $374. 47, respectively.

On April 15, 1999, respondent applied petitioner’s 1998
overpaynment as follows: $1,921.62 to the tax allocated to
petitioner for 1992 and $949.38 to petitioner’s enploynent tax
liabilities.?8

Respondent clains that he applied petitioner’s 1999
over paynent of $3,268 to the anount of the 1992 liability
respondent allocated to petitioner pursuant to section 6015(f).
On April 15, 2000, respondent applied petitioner’s 1999
overpaynent to petitioner’s 1992 nonmaster file transcript as
follows: $1,998.12 to the tax allocated to petitioner for 1992
and $515.29 to the addition to tax allocated to petitioner for
1992. This totals only $2,513.41. Although the Form 2866

reflects a $3,268 credit for 1999 to the total liability (of

8 Petitioner’s enploynent tax liabilities are not before
the Court.
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petitioner and M. 1lzzi) for 1992, petitioner’s 1992 nonnaster
file transcript does not reflect a credit for the full amount of
the 1999 overpaynent to the anount of the 1992 liability
respondent allocated to petitioner pursuant to section 6015(f).
The remai ning $754.59 of petitioner’s 1999 overpaynent is
unaccounted for. Upon the basis of the foregoing, we concl ude
t hat respondent should have credited, as of April 15, 2000, an
additional $754.59 to petitioner to reduce the anmount of the 1992
liability respondent allocated to petitioner pursuant to section
6015(f).

Respondent wi thheld petitioner’s overpaynent for 2001.
Petitioner’s 2001 refund postdated the docunents submtted to the
Court. Accordingly, neither the $1,801 listed on the notice of
determi nation nor the $2,182.26 reflected in petitioner’s 1992
nonmaster file transcript as petitioner’s balance as of February
28, 2002, included any credit for her 2001 overpaynent.

Respondent shall credit, as of April 15, 2002, $1,422 to reduce
the anount of petitioner’s liabilities.

In addition to the application of credits to petitioner’s
1992 nonmaster file, respondent shall recal culate the interest
accrued on petitioner’s 1992 nonmaster file which reflects the
allocation of liability respondent granted pursuant to section
6015(f). Only after such a recalculation will it be possible to

determ ne whet her petitioner has a bal ance due or whether there
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will be an overpaynent (i.e., petitioner may be entitled to a

refund). See Rosenthal v. Comnm ssioner, T.C. Meno. 2004-89 n. 6;

Ziegler v. Conm ssioner, T.C. Menp. 2003-282.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and to the extent not
menti oned above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




