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P and Hfiled a joint 1996 Federal incone tax
return on which Hfailed to report a taxable
distribution fromhis individual retirenent account
(I1RA). P was not aware of the existence of the IRA
distribution at the tine the 1996 return was fil ed.
The om ssion was discovered in 1998 and, on Nov. 22,
1998, after Hs death on Sept. 1, 1998, P filed an
anended 1996 return and paid the additional tax
attributable to the omtted incone. P also paid the
interest on the additional tax on Feb. 10, 1999. P
claimed relief fromjoint liability for the additional
tax under sec. 6015(b), (c), and (f), I.R C.  Her claim
was denied by R P tinely filed a petition with this
Court pursuant to sec. 6015(e), |I.R C, seeking review
of R s denial of innocent spouse relief.

1. Held, because there is no tax deficiency, Pis
ineligible for relief under sec. 6015(b) and (c), |I.R C
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2. Held, further, under the facts and circunstances,
R s denial of equitable relief under sec. 6015(f), |I.R C
constitutes an abuse of discretion.

Wlliam O Lenihan, for petitioner.

Theresa G M Queeney, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HALPERN, Judge: Pursuant to the provisions of section
6015, petitioner applied for relief fromjoint and several
liability for the 1996 taxable year by submtting a Form 8857,
Request for Innocent Spouse Relief, dated July 25, 1999.
Respondent denied petitioner’s request for relief pursuant to a
notice of determ nation dated Decenber 21, 2000 (the notice of
determ nation). The notice of determ nation enclosed a Form 886-
A, Explanation of Itenms, in which respondent stated the basis for
his denial of relief as follows:

| nnocent Spouse Relief cannot be granted due to the

fact that you failed to neet the centralized factors

for relief. Electing spouse failed to show she had no

knowl edge of the unreported inconme fromthe pension

di stribution nor that she did not benefit fromthe

i ncone.

On February 26, 2001, petitioner tinely filed a petition with

this Court under section 6015(e) for review of respondent’s

1 Unless otherwi se noted, all section references are to the
I nternal Revenue Code as currently in effect, and Rule references
are to the Tax Court Rules of Practice and Procedure.



determ nation (the petition).

The sole issue for our decision is whether respondent abused
his discretion in denying petitioner relief fromjoint and
several liability under section 6015(b), (c), (f).

FI NDI NGS OF FACT?

Sone facts have been stipulated and are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference.

At the tinme the petition was filed, petitioner resided in
Br ookl yn, New York

The Joint Returns

Petitioner and her husband, Louis Rosenthal (separately,
petitioner and Louis; together, the Rosenthals) tinely nmade a
joint Federal incone tax return for cal endar year 1996 on or
about February 27, 1997. That return (sonetines, the original
1996 return) reported “total incone” on |line 22 of $32, 245
consisting, in part, of $1,308 in taxable “pensions and
annuities”. The return reported tax due of $1,631, total tax

paynents of $5,774, and cl ai med an overpaynent of $4, 143 to be

2 Petitioner did not file areply brief. As a result,
petitioner has failed to set forth objections to respondent’s
proposed findings of fact. See Rule 151(e)(3). Accordingly, we
conclude that petitioner concedes that respondent’s proposed
findings of fact are correct except to the extent that
petitioner’s findings of fact are clearly inconsistent therewth.
See Jonson v. Conm ssioner, 118 T.C 106, 108 n.4 (2002), affd.
353 F.3d 1181 (10th G r. 2003).
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applied to the Rosenthals’ 1997 estimated tax. The return was
prepared by Louis’s accountant, Harold Benenstock, a C P. A who
prepared returns for both Louis’s plunbing business and the
Rosent hal s personally. Petitioner was not involved in the
preparation of the return.

Shortly before April 15, 1998, during the preparation of the
Rosenthal s’ 1997 joint return, M. Benenstock discovered that, in
1996, Louis had withdrawn a | arge anount of noney fromhis
account at Republic National Bank (fornmerly Crossland Savi ngs
Bank), but M. Benenstock did not believe the w thdrawal was
taxable. Louis suffered a stroke in August 1998 and died on
Septenber 1, 1998. Petitioner never discussed the w thdrawal
with Louis, nor was she aware of the amount prior to his death.

After Louis’s death, petitioner’s attorney, recognizing that
the withdrawal constituted a taxable distribution from an
| ndi vi dual Retirenment Account (IRA) (the IRA distribution),
contacted M. Benenstock and asked himto prepare an anended 1996
return. On Novenber 22, 1998, petitioner submtted a Form 1040X,
Amended U.S. Individual Incone Tax Return, for 1996 on behal f of
hersel f and Louis (the amended 1996 return). The “Explanation of
Changes to I ncone, Deductions, and Credits” contained the
foll ow ng statenent:

Taxpayer, 90 years old, transferred $90, 000 from

i ndi vidual retirement account. He did not receive a

1099R and did not report income on his individual
return.
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The inclusion of the additional $90,000 in incone increased the
tax due |l ess tax paynments fromthe $4, 143 overpaynent reported on
the original 1996 return to a net tax due of $24,677, which was
reported on the anmended 1996 return. The anmended 1996 return was
signed by petitioner as spouse and by M. Benenstock as preparer.
There was no signature on behalf of the deceased Louis.

Petitioner paid the total tax due ($28,820) concurrent with
the filing of the anended 1996 return. She paid that anmount from
one of her accounts with D ne Savings Bank. On February 10,

1999, in response to an I RS request for $4,334 of interest due on
t he tax underpaynent for 1996, petitioner mailed a check in that
anount to the IRS, drawn on her D ne Savings Bank checki ng
account, which was reflected as paid, on an IRS transcript, as of
February 12, 1999.

The Rosent hal s

Petitioner and Louis were married in 1976. They had no
children together, but each had children (and, in the case of
Loui s, grandchildren)® froma prior marriage.

Loui s owned and operated a pl unbi ng busi ness for nore than
50 years. He retired fromthat business in 1994. Petitioner did
not participate in and had no know edge of any aspect of that

busi ness.

8 The record does not indicate whether petitioner has
grandchi | dren.
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Petitioner was enployed as a registered nurse at the tinme of
her marriage to Louis and continued in the profession throughout
her marriage except for a brief “retirenment” which began in Apri
1996 and ended in 1997 when she returned to work. At the tine of
the trial, she was again retired. Her highest |evel of education
was a degree from nursing school. She never attended coll ege.
Upon her marriage to Louis, she sold her house, and she, Louis,
and her children noved into a house, which Louis purchased with
his own funds in his own nane (the house).

Fi nancial Affairs

Fromthe inception of his marriage to petitioner, Louis
handl ed all of the household finances, paid all the bills,
including the quarterly real estate taxes on the house, made the
maj or purchases (e.g., autonobiles), and gave petitioner $160 per
week to purchase groceries and ot her househol d necessities.
Petitioner paid for her personal charge accounts and nedi cal
I nsur ance.

Bank Accounts

Petitioner and Louis naintai ned separate bank accounts.
Petitioner maintained accounts at G eenpoint Bank and D ne
Savi ngs Bank, and she deposited her salary in one of her accounts
at Dime Savings Bank. Louis maintained at |east six individual
accounts and one trust account (for a grandchild). One of

Louis’s accounts was his I RA at Crossland Savi ngs Bank, which
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| ater becane Republic National Bank. In 1996, he withdrew the
unreported $90, 000 from Republic National Bank. There is no
di rect evidence of what Louis did with the unreported $90, 000.
He did, however, own a certificate of deposit (CD) issued by
Republic National Bank. That bank advised Louis that, on
February 2, 1997, it had renewed (for 6 nonths until maturity on
August 2, 1997) a CD with a bal ance of $91,213. The Republic
Nati onal Bank CD bore a different account nunmber (No. 095-
9501672878) than the former Crossland Savi ngs Bank | RA (No.
4888752) .

In the innocent spouse questionnaire attached to her request
for innocent spouse relief dated July 25, 1999, petitioner |isted
bot h her and Louis’s bank accounts. Next to her listing of
Loui s’s account at Republic National Bank she wote the account
nunber and “($90, 000)”.

Louis’'s WII

Louis died testate, and, under the terns of his wll,
petitioner received: (1) the house, “all policies of insurance
relating thereto, and all of the contents thereof”; (2) all of
Loui s’s “tangi bl e personal property”, and (3) his “Honme Savi ngs
Bank Account No. 6537415082 and Crossl and Savi ngs Bank Account
No. 4888752" identified in the will as his “pension accounts”.
The Hone Savi ngs Bank account is not |listed on Schedul e B of

either the original or the anmended 1996 return or on petitioner’s
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i nnocent spouse questionnaire. Presumably, that account was
cl osed before 1996. The residuary estate went to Louis’s four
grandchi | dren.

Petitioner’'s Financial Crcunstances After Louis’s Death

Petitioner’s attorney unsuccessfully attenpted to trace the
proceeds of the I RA distribution.

The house, inherited by petitioner fromLouis, was val ued at
$247,000 at the tinme of Louis’'s death and was nortgage free.
Since Louis’s death, petitioner has paid her customary |iving
expenses and generally maintained the sane standard of I|iving
that she maintained prior to his death.

OPI NI ON

| nt roducti on

As a general rule, spouses filing joint Federal incone tax
returns are jointly and severally liable for all taxes shown on
the return or found to be owwing. Sec. 6013(d)(3). 1In certain
situations, however, a joint return filer can avoid such joint
and several liability by qualifying for relief therefrom under
section 6015. There are three types of relief avail abl e under
section 6015: (1) full or apportioned relief under section
6015(b); (2) proportionate tax relief for divorced or separated
t axpayers under section 6015(c); and (3) equitable relief under
section 6015(f) when relief is unavailable under either section

6015(b) or (c).
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A taxpayer may seek relief fromjoint and several liability
by raising the matter as an affirmative defense in a petition for
redeterm nation invoking this Court’s deficiency jurisdiction
under section 6213(a) or, as in this case, by filing a so-called
stand-al one petition challenging the Comm ssioner’s final
determ nation denying the taxpayer’s claimfor such relief (or
his failure to rule on the taxpayer’'s claimw thin 6 nonths of

its filing). See sec. 6015(e)(1); Maier v. Conm ssioner, 119

T.C. 267, 270-271 (2002), affd. 93 AFTR2d 2002-1139 (2d Cir.

2004); Ewing v. Conmi ssioner, 118 T.C. 494, 496-497 (2002).*

In the petition, petitioner seeks relief under all three of
the avail able relief provisions: section 6015(b), (c), and (f).
The essence of petitioner’s claimis that she should be relieved
of liability for the tax and interest occasioned by the reporting
of the IRA distribution. Respondent argues that, because
petitioner has paid the additional tax attributable to the IRA
distribution, “there is no understatenent, deficiency or
under paynent to which relief under * * * [section] 6015 is
applicable.”

Except as otherw se provided in section 6015, petitioner

bears the burden of proof. See Rule 142(a).

4 A taxpayer may al so request relief fromjoint and severa
l[iability on a joint return in a petition for review of a lien or
| evy action. See secs. 6320(c), 6330(c)(2)(A)(i); Miier v.

Conmmi ssioner, 119 T.C. 267, 271 (2002), affd. 93 AFTR2d 2002-1139
(2d Gr 2004).
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1. Reli ef Under Section 6015(b) and (c)

Section 6015(e)(1), in pertinent part, provides this Court
Wth jurisdiction to “determ ne the appropriate relief avail able”
under section 6015 to “an individual against whom a defi ci ency
has been asserted”. Consistent with that |anguage and siml ar
| anguage in section 6015(b) and (c),® we have observed that the
exi stence of a tax deficiency is a prerequisite to our granting
of relief under either of those subsections. See Block v.

Commi ssioner, 120 T.C. 62, 66 (2003). Because there is no tax

deficiency asserted by respondent with respect to either the
original or anmended 1996 returns, petitioner cannot qualify for
i nnocent spouse relief under section 6015(b) or (c).

[, Petitioner’'s Eligibility To Seek Relief Under Section
6015(f)

A. Statutory Requirenents

Section 6015(f) provides:

(f) Equitable relief. Under procedures prescribed
by the Secretary, if--

(1) taking into account all the facts
and circunstances, it is inequitable to hold
the individual liable for any unpaid tax or

> Under sec. 6015(b)(1)(D), an individual who signed a
joint return with another individual and who is seeking innocent
spouse relief nust show that “taking into account all the facts
and circunstances, it is inequitable to hold * * * [such]
individual li1able for the deficiency in tax * * * attributable to
* * * [the other individual’s] understatenent”. Simlarly, an
i ndi vi dual taxpayer may seek relief pursuant to sec. 6015(c) (1)
for an “individual’s liability for any deficiency which is
assessed with respect to the return”.



- 11 -

any deficiency (or any portion of either);
and

(2) relief is not available to such
i ndi vi dual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.

For the reasons stated above, petitioner satisfies the
requi renent of section 6015(f)(2) that relief not be avail able
under subsection (b) or (c). Moreover, the absence of a
deficiency does not deprive us of jurisdiction over petitioner’s
claimfor equitable relief under section 6015(f). See Ewi ng v.

Conmi ssi oner, supra at 506-507. Nor, for the reasons discussed

in the next section, is equitable relief under section 6015(f)
precl uded by the absence of an unpaid tax liability.

B. Eligibility Requirenents of Rev. Proc. 2000-15

Pursuant to his authority, under section 6015(f), to
prescribe “procedures” for granting equitable relief pursuant to
t hat provision, respondent issued Notice 98-61, 1998-2 C. B. 756,
whi ch provided interimguidance for taxpayers seeking equitable
relief fromjoint and several liability. Notice 98-61 was
superseded by Rev. Proc. 2000-15, 2000-1 C B. 447, effective
January 18, 2000, which, in turn, was superseded by Rev. Proc.
2003-61, 2003-32 |I.R B. 296, effective for requests for relief
filed on or after Novenber 1, 2003, and for requests for relief
pendi ng on Novenber 1, 2003, for which no prelimnary

determnation letter had been i ssued as of that date.
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Petitioner’s request for relief and respondent’s determ nation
are subject to Rev. Proc. 2000-15 because that revenue procedure
was in effect when respondent eval uated petitioner’s request and
when respondent issued the notice of determ nation on Decenber

21, 2000. See BEwing v. Conmmi ssioner, 122 T.C. 32, 44 n.12

(2004).

Section 4.01 of Rev. Proc. 2000-15, 2000-1 C B. at 448,
lists the seven “threshold conditions” for eligibility to be
considered for equitable relief, one of which (set forth in
section 4.01(4)) is as follows:

(4) Except as provided in the next sentence, the
l[iability remains unpaid. A requesting spouse is

eligible to be considered for relief in the formof a

refund of liabilities for: (a) amounts paid on or after

July 22, 1998, and on or before April 15, 1999; and (b)

instal |l ment paynents, nade after July 22, 1998,

pursuant to an installnment agreenment entered into with

the Service and with respect to which an individual is

not in default, that are nmade after the claimfor

relief is requested.

Because petitioner’s paynent of the tax attributable to the I RA
di stribution occurred between July 22, 1998, and April 15, 1999
(on Novenber 22, 1998), petitioner’s paynent of the joint tax
liability does not render her ineligible to seek equitable relief

under section 6015(f).¢®

6 Rev. Proc. 2003-61, 2003-32 |.R B. 296, 299, elimnates
t he wi ndow period restriction on refunds of paid anmpbunts and
generally provides that a requesting spouse is eligible for a
refund of tax paynents made after July 22, 1998, “if the
requesti ng spouse establishes that he or she provided the funds
(continued. . .)
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There is no dispute that petitioner neets the remaining six
eligibility requirenents of Rev. Proc. 2000-15, section 4.01.
Therefore, we find that petitioner is eligible to seek relief
under section 6015(f).

| V. Petitioner’'s Entitlenent To Equitable Relief Under Section

6015(f)

A. Factors for Determ ning Whether To Grant Equitable
Rel i ef Under Section 6015(f)

Rev. Proc. 2000-15, section 4.03, 2000-1 C. B. at 448
provides in pertinent part:
The Secretary nmay grant equitable relief under section
6015(f) * * * if, taking into account all the facts and
circunstances, it is inequitable to hold the requesting
spouse |liable for all or any part of the * * *
liability * * *,
Rev. Proc. 2000-15, section 4.03, further provides “a partial
list of positive and negative factors that will be taken into

account” in determning the appropriate relief under section

5C...continued)
used to make the paynment for which he or she seeks a refund”. It
al so nust be shown that the paynents were not nade with the joint
return and were not joint paynents or paynments that the
nonr equesti ng spouse made. Therefore, it appears that petitioner
woul d be eligible to seek a refund of her tax paynent under Rev.
Proc. 2003-61, were it applicable. It further appears that, on
t he basis of our conclusion in Washington v. Conm ssioner, 120
T.C. 137, 158-159 (2003), that the term “unpaid tax” in sec.
6015(f) (1) refers to tax reported on a return but not paid with
the return rather than to anounts remai ni ng unpai d when sec.
6015(f) relief is requested, respondent has abandoned the w ndow
period requirenment of sec. 4.01 of Rev. Proc. 2000-15, even for
tax years covered by that revenue procedure. See Ziegler v.
Comm ssi oner, T.C Meno. 2003-282.
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6015(f), and it states that “[n]o single factor wll be
determnative * * * in any particular case. Rather, all factors
w Il be considered and wei ghed appropriately.” Rev. Proc. 2000-
15, section 4.03(1) and (2), 2000-1 C. B. at 448-449, sets forth
the “partial list” of factors that the Conm ssioner will consider
in deciding whether to grant equitable relief under section
6015(f). Section 4.03(1) of the revenue procedure lists six
factors the presence or absence of which weighs in favor of
granting equitable relief (positive factors), and section 4.03(2)
of the revenue procedure lists six factors the presence or
absence of which wei ghs against granting equitable relief
(negative factors). Four of the six factors on each |ist have a
reci procal opposite on the other list, so that the presence or
absence of the circunstance referred to will necessarily be
positive or negative.’” The absence of the circunstances referred
to by either or both of the other two factors on each list is
consi dered neutral under Rev. Proc. 2000-15, section 4.03.
Because four of the six factors on each list are comon to both
lists, there are actually eight separate and distinct factors set

forth in Rev. Proc. 2000-15, section 4.03.

" In one case, the reciprocal circunstances are that “[t]he
nonr equesti ng spouse has a | egal obligation pursuant to a divorce
decree or agreenent to pay the outstanding liability” (positive)
or, conversely, that the requesting spouse bears that obligation
(negative). |If neither spouse bears that obligation, the
resul ting absence of the factor is necessarily neutral.
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B. Application of the Factors to Petitioner

1. Respondent’s Notice of Deternination

Respondent based his denial of equitable relief on a finding
that petitioner “failed to show that she (1) | acked know edge of
the RA distribution and (2) did not benefit fromthat
distribution. W interpret that finding as a finding that
petitioner did have know edge of the IRA distribution and did
significantly benefit fromthat distribution. Know edge or
reason to know of “the itemgiving rise to a deficiency” and the
exi stence of a significant benefit “(beyond normal support) from
the unpaid tax liability or itens giving rise to the deficiency”
are both negative factors wei ghing against relief pursuant to
Rev. Proc. 2000-15, section 4.03(2)(b) and (c). In his notice of
determ nation respondent characterized the presence of those
negative factors as a failure on petitioner’s part “to neet the
centralized factors for relief.”

Petitioner’s burden is to denonstrate that respondent’s
deni al of equitable relief under section 6015(f) was an abuse of
di scretion; i.e., that respondent acted arbitrarily,
capriciously, or without sound basis in fact. Ew ng v.

Conmi ssioner, 122 T.C. at 36-37; Jonson v. Comm ssioner, 118 T.C.

106, 125 (2002), affd. 353 F.3d 1181 (10th Cr. 2003).

2. Petitioner Did Not Have Know edge or Reason To Know
of the Unreported | ncone

The first of the two negative factors relied upon by
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respondent in denying equitable relief to petitioner (that
petitioner “had know edge of the unreported inconme”) is described
in Rev. Proc. 2000-15, sec. 4.03(2)(b), 2000-1 C.B. at 449, in
pertinent part, as follows:

(b) Know edge or reason to know. A requesting spouse

knew or had reason to know of the itemgiving rise to a

deficiency * * * at the tinme the return was signed.

Respondent argues that “petitioner had know edge or reason
to know of the IRA distribution when she filed the anmended 1996
return on Novenber 22, 1998. But that is not the return that
failed to reflect “the itenf (in this case, the I RA distribution)
with respect to which petitioner seeks equitable relief under
section 6015(f). Rather, the return omtting the IRA
di stribution (and which may be said to have reflected an
understatenent in tax) is the original 1996 return, and
petitioner’s undi sputed testinony, also reflected in a July 25,
1999, letter fromher to the Internal Revenue Service requesting
i nnocent spouse relief, is that she did not [earn of that
distribution until it was discovered by her husband’ s account ant
in connection with his preparation of the 1997 joint return in
April 1998. That was sone 14 nonths after the original 1996
return was filed. It is unpersuasive to argue, as does
respondent, that petitioner’s voluntary filing of an anmended 1996
return and her attendant paynent of the delinquent taxes

attributable to the om ssion of incone fromthe original 1996
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return mlitate against equitable relief sinply because she had
to have known of the om ssion before she filed the anended return
and nade the paynent. WMreover, there is no evidence that
petitioner had any reason to know of the I RA distribution prior
to April 1998. The distribution was fromone of Louis’s separate
accounts, and he never discussed it with her. Therefore, we find
no basis for respondent’s conclusion in the notice of
determ nation that a negative factor results because petitioner
knew of the I RA distribution.

3. Petitioner Did Not Benefit Fromthe | RA
Di stribution

The ot her negative factor relied upon by respondent in the
notice of determnation as a basis for denying equitable relief
to petitioner is his finding that petitioner significantly
benefited fromthe unreported i ncone. See Rev. Proc. 2000- 15,
section 4.03(2)(c). There is no evidence in the record to
support that finding. WMreover, there is evidence (discussed
bel ow) to suggest that petitioner did not benefit fromthe
unreported incone.

Respondent argues that petitioner failed to establish that
she suffered “econom c hardship” (a negative factor under Rev.
Proc. 2000-15, sec. 4.03(2)(d), 2000-1 C.B. at 449, and that the
evi dence denonstrating |lack of econom c hardship “[supports] the
determ nation that petitioner significantly benefitted.”

Respondent al so states that “[p]etitioner has not provided any
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evidence to establish that she did not significantly benefit.”
W di sagree.

First, significant benefit and | ack of econom c hardship are
separate and distinct negative factors. Pursuant to Rev. Proc.
2000- 15, section 4.03(2)(c), the existence of the fornmer requires
evidence that “[t]he requesting spouse significantly benefitted
(beyond normal support) fromthe unpaid liability or itenms giving
rise to the deficiency.” |In contrast, econom c hardship exists
if the requesting spouse, in the absence of relief fromthe
liability, is unable to pay his or her customary “reasonabl e
basic living expenses.” Sec. 301.6343-1(b)(4), Proced. & Adm n.
Regs. 8

As to whether petitioner enjoyed a significant benefit,
there is no evidence that petitioner received any benefit from
either the unpaid tax liability or the proceeds of the IRA
distribution. She did not |earn of the distribution, which
occurred sonetine in 1996, until April 1998. After Louis’s
death, she tried, unsuccessfully, to | ocate those funds.

Mor eover, she discharged the tax liability resulting fromthe | RA
di stribution, plus interest thereon, with borrowed funds that she

had deposited in her own separate bank account. Nor is there any

8 Rev. Proc. 2000-15, sec. 4.02(1)(c), 2000-1 C. B. at 448,
provides, in pertinent part, that “the determ nation of whether a
requesti ng spouse will suffer economc hardship * * * wll be
based on rules simlar to those provided in sec. 301.6343-1(b)(4)
of the Regul ations on Procedure and Adm nistration.”
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evi dence to suggest that her financial arrangenents with Louis,
wher eby she received $160 per week for househol d expenses,
changed as a result of the IRA distribution.

Louis’s wll bequeathed his Crossland Savings Bank I RA to
petitioner. That was Louis’s only account at Crossland Savings
Bank, and it was the source of the IRA distribution, which
occurred after the bank becane Republic National Bank. The
record indicates that, by 1997, that account had been cl osed and
t hat Loui s had opened anot her account at Republic National Bank
(the Republic account) with a different account nunber. As of
February 2, 1997, the Republic account consisted of a $91, 213
renewabl e CD, and the account was referred to in petitioner’s
i nnocent spouse questionnaire as containing $90,000. The
February 2, 1997, CD was a 6-nonth CD and was a renewal of a
prior CD. The existence of the Republic account CDs at | east
suggests that, after Louis withdrew the noney fromhis |IRA
(whi ch, as depleted by the withdrawal, he had bequeathed to
petitioner), he deposited it in a new account with the same bank,
whi ch he opened after the execution of his will, and which,
therefore, becanme part of his residuary estate bequeathed to his
grandchi | dren.

In short, there is no direct evidence of what Louis did with
the funds conprising the I RA distribution; neverthel ess, we

surm se that he deposited themin a bank account that, pursuant
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to his wll, was bequeathed to persons other than petitioner. W
find that petitioner did not benefit fromthose funds.?®

4. Overall Application of the Factors Under Rev.
Proc. 2000-15, Section 4.03

We concl ude from exam ni ng respondent’ s “Expl anati on of
Itens” attached to the notice of determnation that, in rejecting
petitioner’s request for innocent spouse relief, respondent
failed to apply six of the eight factors listed in Rev. Proc.
2000- 15, section 4.03. Based upon the evidence before us (and
before respondent at the tine he considered petitioner’s
application for innocent spouse relief), we find that all but one
of the factors listed in Rev. Proc. 2000-15, section 4.03, are
either favorable to petitioner or neutral.

a. Petitioner’'s Marital Status

At the tinme petitioner requested relief, Louis was deceased.
We view that circunstance, with respect to petitioner, as
tant amount to her being separated or divorced. Therefore, we
conclude that that factor is favorable. See Rev. Proc. 2000-15,

sec. 4.03(1)(a).?*

® See Mysse v. Comm ssioner, 57 T.C 680, 699 (1972), in
which we stated that, where there is an inability to trace
unreported funds attributable to one spouse, the benefit to the
ot her spouse cannot constitute nore than ordi nary support, which
means that the latter did not significantly benefit fromthe
f unds.

10 See H Conf. Rept. 105-599, at 252 n. 16 (1988), 1998-3
C.B. 747, 1006, wherein the conferees, in discussing the
(continued. . .)



b. Spousal Abuse

Louis did not abuse petitioner. Because the absence of
spousal abuse is not listed as a negative factor, that factor
nmust be considered neutral. See Rev. Proc. 2000-15, sec.
4.03(1)(c).

C. Nonconpli ance Wth Federal |Inconme Tax Laws in
Subsegquent Years

Respondent concedes that “petitioner has been conpliant with
Federal tax laws.” Because conpliance with the tax law is not
listed as a favorable factor, that factor nust be considered
neutral. See Rev. Proc. 2000-15, sec. 4.03(2)(e).

d. Legal Obligation To Pay the 1996 Tax Liability

Because neither petitioner nor Louis was |legally obligated
pursuant to a divorce decree or agreenent to pay the tax
l[tability resulting fromthe failure to report the IRA
distribution, that factor is also neutral. See Rev. Proc. 2000-

15, sec. 4.03(1)(e) and (2)(f).

10, .. conti nued)
eligibility requirenents for the sec. 6015(c) separate liability
el ection, state that “a taxpayer is no longer married if he or
she is widowed.” See sec. 6015(¢c)(3)(A(i)(l) (an individual is
generally eligible to elect relief under sec. 6015(c)(1) if “such
individual is no longer married to, or is legally separated from
t he individual with whom such individual filed the joint return
to which the election relates”). W see no reason why w dows
should not simlarly be treated as separated or divorced fromthe
nonr equesti ng spouse for purposes of Rev. Proc. 2000-15, sec.
4.03(1)(a). Cf. Jonson v. Conmm ssioner, 118 T.C 106, 124 (2002)
(decedent spouse’s marital status for purposes of sec.
6015(c)(3)(A) (i) determ ned at the tine of death), affd. 353 F. 3d
1181 (10th Gr. 2003).
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e. Attribution of the Unpaid Item

Respondent concedes that “the full amount at issue is
attributable to Louis Rosenthal.” That factor is favorable. See
Rev. Proc. 2000-15, sec. 4.03(1)(f), (2)(a).

f. Econom ¢ Har dship

Because the evidence (which consists entirely of
petitioner’s testinony) shows that petitioner was able to
di scharge her customary basic |iving expenses even after paying
the tax liability arising fromthe om ssion of the IRA
distribution frominconme, there was a | ack of “econom c hardshi p”
as that termis defined for purposes of Rev. Proc. 2000-15,
section 4.03(1)(b) and (2)(d). That factor is unfavorable.

g. Know edge or Reason To Know and Significant Benefit

For the reasons previously discussed herein (section IV. B
2. and 3.) we find that petitioner had no knowl edge or reason to
know of the IRA distribution, and that she did not benefit from
it. Lack of know edge or reason to know is a favorable factor
(Rev. Proc. 2000-15, section 4.03(1)(d)) and, because |ack of
significant benefit is not listed as a favorable factor, it is
consi dered neutral under Rev. Proc. 2000-15. However, on the
basis of prior caselaw, we consider |ack of significant benefit

to be a favorable factor. See Ewing v. Comm ssioner, 122 T.C. at

45: Foor v. Conmmi ssioner, T.C Meno. 2004-54; Qgonoski V.

Conmi ssioner, T.C. Menp. 2004-52; Ferrarese v. Conm ssioner,




T.C. Meno. 2002-249.

5. Concl usi on

We find that, of the factors listed in Rev. Proc. 2000-15,
section 4.03, four are favorable, three are neutral, and only one
is unfavorable. Thus, a reasonabl e bal ancing of those factors
strongly suggests that petitioner is entitled to equitable relief
under section 6015(f), and that respondent’s contrary concl usion
constitutes an abuse of discretion. The follow ng factors
provi de additional support for that concl usion:

(a) Respondent’s denial of relief, as recited in the notice
of determ nation, was based upon his application of two of the
ei ght separate and distinct factors listed in Rev. Proc. 2000- 15,
section 4.03. Therefore, it is not apparent whether respondent
conplied with that section’s requirenent that “all factors * * *
be consi dered and wei ghed appropriately.”

(b) Respondent erroneously concluded that the two factors he
did expressly consider (know edge or reason to know and
significant benefit) were unfavorable when, in fact, both were
favorabl e.

(c) Respondent failed to take into account the fact that the
under statenment of income on the original 1996 return resulted
from Loui s’s conceal nent of that inconme. Both this Court and the
Court of Appeals for the Second Crcuit (the court to which an

appeal of this case nost likely would lie) have treated as a
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material factor in deciding whether to grant equitable relief
under section 6015(b)(1)(D) or its predecessor section
6013(e) (1) (D) “[w hether the failure to report correctly tax
liability results from‘conceal nent, overreaching, or any other
wrongdoi ng’ on the part of the ‘guilty’ spouse”. Haynman v.
Comm ssi oner, 992 F.2d 1256, 1262 (2d Cr. 1993), affg. T.C

Meno. 1992-228; see also BEwing v. Commi ssioner, 122 T.C. at 48-

49: Jonson v. Conmm ssioner, 118 T.C. at 119.

For all of the above reasons, we hold that respondent’s
deni al of equitable relief under section 6015(f) was an abuse of
di scretion and that it would be inequitable to hold petitioner
liable for the underpaynent of tax reflected on the original 1996
return. Therefore, petitioner is entitled to a refund of the
addi tional tax and associated interest paid in connection with
the filing of the 1996 anended return. See sec. 6015(g)(1).

To reflect the foregoing,

Deci sion will be entered

for petitioner.

11 Cases interpreting fornmer sec. 6013(e) renmin
instructive to an analysis of sec. 6015(b)(1)(D), Jonson v.
Commi ssi oner, supra, and the equitable factors we consider under
sec. 6015(b) (1) (D) are the sane equitable factors we consider
under sec. 6015(f), At v. Comm ssioner, 119 T.C 306, 316
(2002).




