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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

DAWSQON, Judge: |In these consolidated cases respondent
determ ned the foll ow ng Federal inconme tax deficiencies and

accuracy-rel ated penalties:

Accur acy-
Rel at ed Penalty
Petitioners Year Defi ci ency Sec. 6662(a)
Johnny & Jennifer 2004 $11, 453 $2, 290
Rosser 2005 2,790 558
Rosser Enterprises, 2005 4,370
I nc.

After concessions,?! the issues remmining for decision are:
(1) Whether Rosser Enterprises Inc. (the corporation), is
entitled to various clainmed business expense deductions in excess
of those respondent allowed in the notice of deficiency for 2005;
(2) whether Johnny and Jennifer Rosser (petitioners)
recei ved constructive dividend income fromthe corporation in
2004 and 2005;
(3) whether petitioners nmade cash charitable contributions

for 2004 and 2005 in excess of the amounts all owed by respondent;

Petitioners concede that their nortgage interest deduction
for 2004 is limted to $3,818. Petitioners also concede that
Jenni fer Rosser received unreported gross receipts of $1,138 from
Mary Kay Cosnetics sales in 2004. Respondent concedes that
petitioners did not receive unreported interest income of $3,617
in 2004 from Wbb G oup Financial Services.
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(4) whether petitioners or the corporation are entitled to
deduct a clainmed loss in 2005 with respect to investnents pl aced
wi th Webb G oup Financial Services; and

(5) whether petitioners are liable for accuracy-rel ated
penal ties pursuant to section 6662(a)? for 2004 and 2005.

FI NDI NGS OF FACT

Sonme of the facts have been stipul ated and are incorporated
in our findings by this reference. The record consists of the
stipulation of facts with attached exhibits, additional exhibits
admtted at trial, and the testinony of Johnny Rosser
(petitioner) and Janmes O ark, an unenrolled tax return preparer
who prepared the Federal inconme tax returns for petitioners and
the corporation for the years in issue.

Petitioners resided in Tennessee when they filed their
petition. The corporation was organi zed in Tennessee and was
doi ng business as a dry cleaning establishnment in three |ocations
in Knoxville, Tennessee, at the tine its petition was fil ed.
Petitioner is the corporation’ s president and sol e sharehol der.

Petitioners tinely filed their joint Federal incone tax

returns on Form 1040, U.S. Individual Incone Tax Return, for 2004

2Unl ess ot herwi se indicated, all section references are to
the I nternal Revenue Code as anended and in effect for the years
in issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and 2005; and the corporation tinely filed its Form 1120, U. S.
Corporation Incone Tax Return, for 2005.

On January 28, 2008, respondent issued a notice of
deficiency to petitioners with respect to their taxable years
2004 and 2005. On the sane date respondent issued a notice of
deficiency to the corporation with respect to its taxable year
2005. No notice of deficiency was issued to the corporation with
respect to its taxable year 2004 because respondent determ ned
upon audit that there was no deficiency for that year.

Petitioners reported $7,895 on line 21 of their Form 1040
for 2004 as “personal property rental income”. No personal
property rental transaction appears under “Equi pnment Rental” on
the corporation’s Profit and Loss Detail for 2004, and
petitioners filed no Schedule E, Suppl enental |Inconme and Loss,
with their 2004 Federal incone tax return.

During 2004 and 2005 the corporation paid $2,832 and $1, 995,
respectively, in personal insurance premuns for petitioners.

During 2004 and 2005 the corporation paid petitioners’
personal nedi cal expenses of $1,216 and $631, respectively.

The corporation paid petitioners’ personal credit card

expenses for 2004 and 2005, as foll ows:

Credit Card Dat e Payee Anount
Amer. Exp. 2-25-04 Aeronaves de Mexico $150. 00
Chase 3-24-04 Tsuen May Tradi ng, M am 115. 00
Amer . Exp. 4-1-04 Four Wnds Mg. 3, 600. 00

Chase 4-28-04 MyPaySyst ens. Com 154. 00



Chase 5-13-04
Chase 5-24-04
Chase 7-21-04
Di scover 7-30-04
Chase 8-23-04
Chase 10- 14- 04
Chase 10-19-04
Anmer . EXxp. 11-18-04
2004 Tot al

Credit Card Dat e

Chase 1-14-05
Chase 1-31-05
Chase 1-31-05
Amer . EXxp. 2-11-05
Amer . Exp. 3-11-05
Chase 3-29-05
Chase 4-7-05
Amer . Exp. 4-10- 05
Chase 4- 26- 05
Amer . Exp. 5-11-05
Chase 5-29-05
Chase 6-7-05
Chase 6- 28- 05
Chase 7-1-05
Chase 8- 8- 05
Chase 8- 9-05
Chase 8- 20- 05
Chase 8- 20- 05
Chase 8-23-05
Chase 8- 30- 05
Chase 9-7-05
Chase 9-22-05
Chase 10- 26- 05
Chase 11-11-05
Chase 11-14-05
Chase 11-16-05
Chase 11-21-05
Chase 11-25-05

2005 Tot al
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Dillards

Pel | i ssippi State Cash
MyPaySyst ens. Com

Derm Assoc. Knoxville
MISU onl i ne registr.
Banana Republic

AMZ Superstore
Biltnmore Est. Tickets

Payee

Tickets Unlimted
HMCZ Rng & Gfts
Tar get - Knoxvil |l e
Bl ockbust er Vi deo
Bl ockbust er Vi deo
Eti x. com

MBM Li noges Jewel ry
Bl ockbust er Vi deo
AMZ Amazon Paynts.
Bl ockbust er Vi deo
Paypal

Tar get

Free Watch

Der mat ol ogy Assoc.
Der mat ol ogy Assoc.

Mul l'ins Fam |y Dentistry

USAI r ways

USAI r ways

Der mat ol ogy Assoc.
Atlantic Jet Sports
EBay S Hal f Com

Mul l'ins Fam |y Dentistry

Ber man | nvest nents

Bargain Mart Cl assifieds
Bargain Mart Cl assifieds

Paypal Carl osM
WB Gill Parts
Ber man | nvest nents

38.
295.
152.

30.

1, 202.

34.

15.

90.

5, 878.

24
00
72
00
50
99
96
00
41

Ampunt

$136.
4.
33.
10.
10.
27.
19.
16.
12.
16.
26.
43.
11.
30.
30.
163.
562.
562.
30.
34.
137.
60.
2.
18.
20.
38.
33.
99.

50
99
51
91
91
96
96
38
22
38
48
19
90
00
00
00
15
15
00
71
42
00
95
00
00
27
82
90

2, 193.

The corporation made two cash paynents of $2,000 each to

petitioner in 2004 which were not

reported as wages.

66
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The corporation made paynments in the total amounts of $4,943
and $4,550 for 2004 and 2005, respectively, to Fifth Third Bank
on a loan for a 2001 Ford van titled in petitioner’s name but
used entirely for the corporation’s dry cleaning deliveries.

During 2004 and 2005 petitioners operated two autonobiles, a
2001 M tsubishi Eclipse and a 2004 Toyota Solara, primarily for
their personal use. Both autonobiles were owned by the
cor poration.

On Decenber 31, 2003, petitioner, as president and sole
shar ehol der of the corporation, wote, signed, and received
corporate check No. 6190 for $20,200 payable to hinmself, which
was deposited to his personal bank account on January 6, 2004.

In the notice of deficiency for 2004 respondent determ ned that
t he $20, 200 was a constructive dividend includable in the total
di vi dends petitioners received in 2004.

Petitioners clainmed deductions on their Federal incone tax
returns for cash charitable contributions of $10,993 in 2004 and
$11, 381 in 2005 nmade to Ri dgevi ew Bapti st Church. O those
anounts, petitioners thenselves actually paid $3,168 for 2004 and
$3,731 for 2005. The remainder of the contributions to the
church was paid by the corporation in the anounts of $7,825 in
2004 and $7,650 in 2005. The church acknow edged that it
received all the contributions. Respondent determ ned that

petitioners’ charitable contribution deductions for the anmounts
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paid to the church were Iimted to $3,168 for 2004 and $3, 731 for
2005.

By agreenent dated Septenber 24, 2004, the corporation
acquired the assets of Ad Capitol Ceaners (OCC) for a total
price of $34,000, with the closing to be effective as of the end
of busi ness on Septenber 25, 2004. The corporati on nade a
downpaynment of $10,000 at the tine OCC was purchased. During
Novenber and Decenber 2004 the corporation began maki ng regul ar
paynents of $2,000 per nonth on the bal ance of the debt incurred
for the OCC purchase.

The OCC assets acquired by the corporation in 2004
consisted, inter alia, of “the entire right, title, and interest
in and to the Business, as a going concern” and thus were placed
in service in 2004.

On its inconme tax return for 2005 the corporation clained a
depreci ati on deduction of $26,141. O that anount, $20,500 was
clainmed as a section 179 expense with respect to the
corporation’s purchase of OCC in 2004, and $5,691 was clained for
ongoi ng depreciation of dry cleaning equipnent and the
corporation’s 2000 Ford van. Respondent allowed the depreciation
on the dry cl eaning equi pnent but reduced the depreciation
claimed on the Ford van by $238 because of the application of the
accel erated cost recovery system (ACRS). Respondent al so

di sal | oned $20, 500 clained as a section 179 expense in 2005
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because the corporation did not purchase OCC s assets in that
year but rather in 2004, for which the expense was previously
al | owed.

Onits “Other Deductions Statement” to its 2005 incone tax
return, the corporation clainmed as deductions the follow ng
rei mbursenment amounts: (1) Autonobile reinbursenents--Rosser
($3,933); (2) other reinbursenents--Rosser ($8,646); and (3)
addi tional section 263A costs--reinbursenents ($6,569), for a
total of $19,148. Respondent determined in the notice of
deficiency issued to the corporation for 2005 that only $10, 138
of the reinbursements was substantiated and that $9, 010 was
unsubstanti ated and therefore disall owed.

On its “Other Deductions Statement” to its inconme tax
return, the corporation clainmed i nsurance expenses of $6,601 paid
in 2005. Included in that anmount was $1, 995 the corporation paid
for petitioners’ personal insurance. Respondent disall owed
$1, 995 and all owed the bal ance of $4, 606.

On its “Other Deductions Statenment” to its inconme tax
return, the corporation clained nedical expenses of $631 paid in
2005. That anmount was for petitioners’ personal nedical
expenses, and respondent disallowed it.

During 2004 petitioners and the corporation nmade investnents
with Webb G oup Financial Services (Wbb Goup). As early as My

2005 the Webb Group investors were notified that their
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i nvestnments mght be in sonme financial jeopardy but a class
action had been filed. On April 16, 2006, a receiver was
appointed in the Superior Court of Forsyth County, North
Carolina. On May 22, 2006, the court entered an order
aut hori zing the receiver to nake sone paynents of attorney’s fees
and distributions. On or about June 15, 2006, petitioner and the
corporation filed proofs of claimwith the receiver. The
corporation received a letter dated January 10, 2007, fromthe
receiver that infornmed it, in part, as follows:

The Receiver has asked the Court for permssion to
distribute on a pro rata basis $900,000 fromthe
Receiver’s Trust Account to the Webb/ Franklin/D sciple
Creditors. The anmount of distribution you are
receiving on the enclosed check in the anount of
$533.45 is based upon a sinple “cash in |l ess cash out”
cal culation for each Creditor account, and by conparing
Proof of Caimforns submtted by each Creditor with
the financial records the Receiver obtained for each
Webb/ Frankl i n/ Di sci pl es Creditor account that is
subject to participation in the Settl enment
Distributions (see the distribution calculation sheet
encl osed) .

For this account, records indicate that you | oaned
Webb/ Franklin total principal anount(s) of $14,114. 29,
and did not receive any distributions in the form of
interest paid or principal wthdrawals, |eaving a Net
Credi tor Account Bal ance subject to pro rata
distribution in the anount of $14, 114. 29.

Your Net Creditor Account Balance is equal to a
pro rata distribution of 0.07563 percent of the
aggregat e Webb/ Franklin Net Creditor Account Bal ances,
which total $18,662,611.81. The portion of the
$900, 000 being distributed fromthe Receiver’s Trust
Account that is earmarked for Webb/Franklin Creditors
is $705,357, which when nultiplied by your pro rata
di stribution percentage factor equals the anobunt of the
encl osed check of $533. 45.
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On or about Septenber 29, 2008, petitioner received a final
settlement check of $13,573.99, after paynents of attorney’'s fees
and costs, and the corporation received a check for $37,185.93 as
a final net paynent. The paynments petitioner and the corporation
received partially reinbursed themfor their |osses through the
Webb G oup.

OPI NI ON

Burden of Proof

CGenerally, the Comm ssioner’s determ nations are presuned
correct, and taxpayers bear the burden of proving that those

determ nation are erroneous. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Deductions and credits are a matter of
| egi slative grace, and taxpayers bear the burden of proving
entitlenment to any deduction or credit clained. Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Deputy v.

du Pont, 308 U S. 488, 493 (1940); New Colonial Ice Co. v.

Hel vering, 292 U. S. 435, 440 (1934). Taxpayers also bear the
burden of substantiating the anmount and purpose of any clai ned

deduction. See Hradesky v. Conmm ssioner, 65 T.C 87 (1975),

affd. per curiam540 F.2d 821 (5th Cr. 1976).

Under section 7491(a)(1), the burden of proof may shift from
t axpayers to the Conm ssioner if taxpayers, in addition to
sati sfying other requirenents, produce credible evidence with

respect to any factual issue relevant to ascertaining their
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liabilities. Petitioners have not alleged that section 7491(a)
applies, nor did they introduce the requisite evidence to invoke
that section. Therefore, the burden of proof remains on
petitioners.

Section 7491(c) provides that the Conmm ssioner bears that
burden of production with respect to a penalty or addition to
tax. To neet this burden, the Comm ssioner nust introduce
evidence indicating that it is appropriate to inpose the rel evant

penalty or addition to tax. Higbee v. Conm ssioner, 116 T.C

438, 446 (2001). Once the Conm ssioner neets this burden, the
t axpayer bears the burden to produce evi dence regarding
reasonabl e cause. 1d. at 446-447

1. Corporate Expense Deductions D sall owed

A. Depr eci ati on

A reasonabl e al |l owance for the exhaustion, wear, and tear of
property used in a trade or business may be deducted on a
corporation’s return. Sec. 167. A corporation may elect to
expense certain depreciable business assets. Sec. 179. However,

the election nust be nmade on the tax return for the year in which
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the property is placed in service.® Sec. 179(c)(1)(B); Patton v.

Comm ssioner, 116 T.C 206, 208-209 (2001).

The corporation clainmed a total depreciation deduction of
$26, 141 on its 2005 inconme tax return. Respondent disall owed
$20, 783, which consisted of $20,500 clainmed as a section 179
expense for the corporation’s purchase in 2004 of the OCC assets
as a going concern and a $238 depreciation reduction under ACRS
for its 2000 Ford van.

On Septenber 24, 2004, the corporation entered into an
agreenment to purchase all of the OCC assets. There was a $10, 000
downpaynment nmade on that date. The purchase agreenent was
effective at the close of business on Septenber 25, 2004, and the
corporation was required to nake nonthly paynents on the bal ance
of the purchase price. The corporation began maki ng $2, 000
mont hly paynments to OCC during 2004. Because the OCC assets were
purchased as a going concern and thus placed in service during
2004, we hold that the corporation is not entitled to the $20, 500

cl ai ned section 179 expense deduction in 2005.4

31t is noted that for tax years after 2002 the statute and
the regul ati ons have been anended so that a taxpayer nay nake,
nodi fy, or revoke an election w thout the Comm ssioner’s consent
on an anmended return filed after the due date of the original
return. Sec. 179(c)(2); sec. 1.179-5(c), Inconme Tax Regs.
However, the amendnents are of no use to the corporation because
it had already been allowed to expense the cost of the OCC assets
for the year (2004) during which they were placed in service.

“As previously indicated, respondent allowed the corporation
(continued. . .)
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The corporation’s Form 4562, Depreciation and Anorti zati on,
contains a $238 error in its claimed 2005 depreciation of its
2000 Ford van. The error relates to an incorrect cal cul ation of
t hird-year depreciation under ACRS. That anount is disallowed
and should be reflected in the Rule 155 conputati ons.

B. Oher Rei nbursenents

As reflected in our findings of fact, respondent disall owed
for lack of substantiation $9,010 for other reinbursenents
claimed by the corporation as 2005 busi ness expense deducti ons.
Petitioners offered no evidence on this issue, and therefore they
failed to carry their burden of proof. W reject their
contention that it was respondent’s burden to substantiate the
cl ai mred deductions on the basis of “an unsigned, unattributed
Form 4549 wi th addenduns”. Cearly, the Form 4549, I|Incone Tax
Exam nati on Changes, is a vital part of the notice of deficiency,
whi ch was signed and cont ai ned respondent’s determ nations, which
are presuned correct. Accordingly, we decide this issue for
respondent.

C. | nsur ance Expenses

The corporation paid $1,995 of petitioners’ personal
i nsurance expenses in 2005. Petitioners offered no evidence that

the cl ai ned deduction was a deducti bl e corporate business

4(C...continued)
a sec. 179 expense deduction in the full amount ($34,000) of the
OCC purchase price in 2004.
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expense. Respondent contends that the corporation’ s paynent of
t he personal insurance expenses benefited only petitioners and
not the corporation, and therefore the corporation is not
entitled to the $1,995 deduction. W recognize that paynents by
an enpl oyer to defray personal expenses of an enpl oyee, including
paynments for |life, accident, and health insurance covering an
enpl oyee, though of benefit primarily to the enpl oyee, nay be
deducted by the enpl oyer under section 162(a) in appropriate
circunstances. For exanple, such paynents nmay be deducted with
the requisite intent to conpensate for services actually rendered
and in an anmount that is reasonable when added to the rest of the

enpl oyee’ s conpensati on package. Cf. Paula Constr. Co. v.

Comm ssi oner, 58 T.C. 1055, 1058 (1972), affd. per curiam 474

F.2d 1345 (5th Cr. 1973); Francis v. Conmm ssioner, T.C. Mno.

2007-33. If the paynent, in the case of a reinbursenent of an

enpl oyee’ s nedi cal expenses, is to be excludable fromthe

enpl oyee’ s i ncone under section 105(b) as well as deductible to
t he enpl oyer under section 162(a), it generally nust be paid in
accordance with a “benefit plan” to a payee who receives it in

the capacity of an enployee rather than in the capacity of a

shar ehol der. Cf. Estate of Leidy v. Comm ssioner, T.C Mno.

1975-340, affd. w thout published opinion 549 F.2d 798 (4th G
1976). There is no evidence in this record show ng the

corporation had an insurance plan of any type covering its
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enpl oyees, although its inconme tax return for 2005 cl ai ned a
deduction for salaries and wages of $156,313 paid to enpl oyees
and conpensati on of $13,000 paid to petitioner as its only
sharehol der. Accordingly, we hold petitioners failed to prove
that the corporation is entitled to deduct the clainmed insurance
expenses paid on their behalf for 2005. The paynent was a

constructive dividend to them See Benson v. Commi ssioner, T.C

Meno. 2004-272.

D. Medi cal Expenses

The corporation clainmed a deduction for nedical expenses of
$631 on its 2005 income tax return. Respondent disallowed it.
Petitioners admtted that the corporation paid their personal
medi cal expenses. The corporation’s paynent of such expenses
benefited petitioners and not the corporation. Therefore, we
hold that the corporation is not entitled to the deduction. In
addi tion, the paynent constituted a constructive dividend to
petitioners.

[11. Constructive D vidends

Respondent asserts that constructive dividend i ncome shoul d
be inmputed to petitioners for anounts paid by the corporation to
themor on their behalf. Petitioners dispute that they received
the constructive dividends determ ned by respondent. W agree
w th respondent that petitioners received nunerous constructive

di vi dends but not all of those deterni ned.
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A constructive dividend arises when a corporation confers an
econom ¢ benefit upon a sharehol der without expectation of
repaynent and the corporation on the date of the deened
distribution had current or accunul ated earnings and profits.

Crosby v. United States, 496 F.2d 1384, 1388 (5th Cr. 1974);

Truesdell v. Comm ssioner, 89 T.C 1280, 1295 (1987).

Constructive dividends are includable in a taxpayer’s gross
i ncone under section 61(a)(7). G oss incone includes incone
realized in any form whether in noney, property, or services.
Sec. 1.61-1(a), Incone Tax Regs.

A greater potential for constructive dividends exists in
closely held corporations where dealings between stockhol ders and
the corporation are characterized by informality. Benson v.

Conmi ssi oner, supra; Zhadanov v. Comm ssioner, T.C Meno. 2002-

104. \Wiere, as here, the sole sharehol der uses corporate
property for a personal benefit which is not proximtely rel ated
to corporate business, the sharehol der nmust include the val ue of
the benefit as a constructive dividend to the extent of the
corporation’s earnings and profits.® Furthernore, to be a
constructive dividend to the sharehol der, a paynent of noney or
property does not need to be made by the corporation directly to

t he shar ehol der. Benson v. Conmmi Ssi oner, supra. It is also well

The corporation had accurmul ated earnings and profits of at
| east $142,973 in 2004 and 2005.
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settl ed that nondeducti bl e paynents nmade by a corporation to a
third party on behalf of or for the econom c benefit of its
sharehol ders nmay constitute dividends taxable to those

shar ehol ders under section 301. Proctor v. Conmi ssioner, T.C

Meno. 1981-436.

The testinony and docunentary evidence in this record
establish that petitioners did not separate their personal
transacti ons and expenses fromthose of the corporation. They
pai d personal expenses with corporate checks. They paid personal
credit card expenses with corporate funds. They used corporate
property for their personal use. Consequently, they received
constructive dividends in the anobunts of corporate funds spent
for themand in the amunts of the | ease val ue of corporate
property used by them Cearly, petitioners received economc
benefits for itens not deductible by the corporation, and those
constructive dividends constitute gross incone to themfor 2004
and 2005.

We hold that the foll ow ng expense itens paid or provided by
the corporation constitute petitioners’ constructive dividends
for the years in issue:

(1) Personal Insurance Prem um Paynents

The corporation paid petitioners’ personal insurance

prem uns of $2,832 in 2004 and $1,995 in 2005. Petitioners
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presented no evidence showi ng the insurance paynents gave rise to
a deducti bl e corporate business expense.

(2) Personal Medical Expense Paynents

The corporation paid petitioners’ personal nedical expenses
of $1,216 in 2004 and $631 in 2005. These paynments benefited
petitioners, and no evidence was presented showi ng they were a

deducti bl e corporate busi ness expense. See Estate of Leidy v.

Conmi Ssi oner, supra.

(3) Personal Credit Card Charges

The corporation made paynents of petitioners’ Anerican
Express and Chase credit card charges of $5,878.41 in 2004 and
$2,193.66 in 2005. A corporation’s paynent of a sharehol der’s
personal credit card charges may give rise to a constructive

di vidend to the sharehol der. Beck v. Conm ssioner, T.C. Meno.

2001-270. Petitioner admtted at trial that the personal credit
card charges were paid with corporate funds. Petitioners
benefited fromthe paynents, and they were not deductible

cor porat e busi ness expenses.

(4) Two Corporate Checks Payable to Petitioner

At trial, petitioner admtted that two paynents of $2, 000
each were nade to himby corporate checks Nos. 6330 and 6690 in
2004. He contends that these were rental paynents for equi pnent
he personally owned before the corporation was organi zed.

However, there is no evidence in the record of any witten rental
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agreenent for the equipnent. |In fact, the check anmounts do not
agree with the rental inconme reported on line 21 of petitioners’
Federal inconme tax return for 2004. Moreover, there is no
Schedul e E reporting rental incone on their inconme tax return for
2004 or 2005, and the alleged rental was not shown on the
corporation’s Profit and Loss Detail for 2004. |In view of these
facts, we conclude that petitioner received a total cash benefit
of $4,000 in 2004 for which there was no corporate purpose, thus
resulting in a constructive dividend to petitioner.

(5) Personal Use of Corporate Autonobiles

The parties stipulated and petitioner admtted at trial that
petitioners used two vehicles, a 2004 Toyota Solara and a 2001
M t subi shi Eclipse, owned by the corporation, for their personal
use during the years at issue. A taxpayer realizes constructive
di vidends in connection wth personal use of a corporate
autonobile in the anmount of the fair rental value of the

autonobile. Sec. 301(b)(1); Proctor v. Conm Ssioner, supra.

Respondent determ ned that during the years at issue the annual
fair market | ease value of the Toyota was $7, 250 per year and the
annual fair nmarket |ease value of the Mtsubishi was $6, 350 per
year. Petitioner offered no evidence of corporate use of the

aut onobi l es and did not contest the reasonabl eness of the annual

| ease values. In fact, both autonobiles were used primarily by

petitioners. Accordingly, we conclude that petitioners received
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constructive dividends fromthe corporation of $7,250 and $6, 350
in the years 2004 and 2005, respectively.

Contrary to respondent’s determ nation and the contentions
and argunents nmade in his briefs, we hold that the follow ng two
itens are not taxable as constructive dividends to petitioners.

(1) Corporate Paynents on Loan for Van Purchased in
Petitioner’s Nane

The corporation nmade total paynents to Fifth Third Bank of
$4,943 in 2004 and $4,550 in 2005 on a loan on a 2001 Ford van
purchased and titled in petitioner’s nanme but used excl usively by
the corporation as a dry cleaning delivery vehicle. The van did
not benefit petitioner personally. It was used only for business
pur poses. W conclude that for financing reasons petitioner
purchased the vehicle in his nane, and he held title to it as a
nom nee for the corporation. Therefore, we hold that the
paynments are not includable in petitioners’ inconme in 2004 and
2005.

(2) Corporate Check No. 6190

As stated in our findings of fact, petitioner wote, signed,
and delivered to hinself corporate check No. 6190 dated Decenber
31, 2003, for $20,200. It was deposited in his personal bank
account on January 6, 2004. Respondent determned in his notice
of deficiency that the $20,200 was a constructive dividend
petitioner received in 2004. Respondent strongly suggests in his

brief that petitioner may have backdated the corporation’ s check



- 21 -
and that it was possibly witten on or after January 2, 2004.
Petitioner denies it. W are not persuaded by respondent’s
anal ysis. For many years this Court has favored and foll owed the
cash-equi val ent -upon-recei pt rule enunciated in Kahler v.

Comm ssioner, 18 T.C 31, 33-35 (1952), holding that a cash basis

t axpayer realized inconme in 1946 froma check dated and received
on Decenber 31, 1946, but not cashed by himuntil January 2,
1947. In that and simlar situations, the date of paynent has

been rel ated back to the date of receipt. See Bright v. United

States, 926 F.2d 383, 385-387 (5th Gr. 1991); Estate of Kamm v.

Commi ssioner, 349 F.2d 953, 955 (3d Cr. 1965), affg. T.C Meno.

1963-344; Stephens v. Conm ssioner, T.C. Menp. 1956-284. W find

and conclude that petitioner received the $20,200 as incone in
2003, a year not before us and over which we |ack jurisdiction.
Accordingly, we hold that petitioner did not receive constructive
di vidend incone in that anmount in 2004.

V. Charitable Contributions

Petitioners and the corporation nmade charitable
contributions to Ridgeview Baptist Church of $10,993 in 2004 and
$11,381 in 2005. Petitioners paid $3,168 in 2004 and $3,731 in
2005 and the corporation paid the renmaining anounts of $7,825 and
$7,650, respectively, for those years. As set forth in
respondent’s notice of deficiency issued to petitioners, they

were allowed the amounts they actually paid to the church in
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t hose years and were disallowed the anbunts the corporation paid.
In the notice of deficiency issued to the corporation for 2005,
respondent allowed the $7,650 the corporation paid the church in
that year, which was apparently reduced to $3, 237 because of “the
taxable inconme limtations to which corporations are subject”.
Sec. 170(b)(2). Petitioner offered nothing at trial that
contradicts the evidence of record. Accordingly, we hold that
petitioners are entitled only to deductions for charitable
contributions paid to the church of $3,168 in 2004 and $3,731 in
2005. ©

V. (dained Loss on Investnents Wth Wbb G oup

Petitioners and the corporation allege in their respective
petitions that a loss was incurred in 2005 with respect to
i nvestnents they placed through the Webb G oup.

Section 165 provides that there shall be allowed as a
deduction any | oss sustained during the taxable year and not
conpensated for by insurance or otherwise. See also sec. 1.165-
1(a), Income Tax Regs. A loss is not sustained during the
taxable year if there is a reasonable prospect of recovery. Sec.

1.165-1(d)(2), Income Tax Regs. Filing a lawsuit may indicate a

SPetitioner has not asserted that the corporation was not
allowed a charitable contribution deduction of $7,825 nade to the
church in 2004. Furthernore, we note that the corporation’s
Profit and Loss Detail for 2004 shows that a charitable
contribution of that anmount was paid and clained in that year and
apparently not disallowed by respondent.



- 23 -

reasonabl e prospect for reinbursenent. Bacon v. Conm ssioner,

T.C. Meno. 1989-90. To be allowable, a |oss nust be evidenced by
cl osed and conpl eted transactions that are fixed by identifiable
events. Sec. 1.165-1(d)(1), Incone Tax Regs.

As reflected in our factual findings, no | oss could be
determ ned in 2004 or 2005. The stipul ated docunents show t hat
the Webb G oup investors were inforned that a class action woul d
be filed and that a substantial recovery was anticipated. On My
23, 2006, petitioner and the corporation were inforned that a
witten settlenent agreenent had been approved that would return
a significant portion of the investors’ principal investnent. On
January 10 and May 29, 2007, petitioners and the corporation
received partial paynents on their investnents made through Webb
Goup Financial Services. Finally the litigation ended, and on
Sept enber 29, 2008, petitioner received a final settlenment check
for $13,573.99 and the corporation received a final settlenent
check for $37,185. 93.

The stipul ated docunents and petitioner’s testinony show
that there was no fixed and identifiable event that established a
deductible |l oss for petitioners or the corporation during the
years at issue and that there was during those years a
significant prospect of recovery of the Webb G oup | oss through
both litigation and the settlenent agreenent, which were

concluded after the years at issue. Accordingly, we hold that
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neither petitioners nor the corporation are entitled to a
deduction in 2005 for a loss regarding their investnments with the
Webb G oup.

VI. Accuracy-Related Penalties

Respondent determ ned that petitioners are liable for
accuracy-rel ated penalties under section 6662(a) for 2004 and
2005. Respondent argues that petitioners are |iable for the
section 6662(a) accuracy-related penalties attributable to
negl i gence or disregard of rules or regulations or to substanti al
under statenents of incone tax.

As previously stated, section 7491(c) provides that the
Comm ssi oner bears the burden of production with respect to the
l[tability of any individual for penalties. Respondent has
satisfied his burden of production by producing evidence
establishing that petitioners were negligent in disregarding
substantiation requirenents for sone of their clained deductions,
for omtting some taxable income, for using corporate funds for
their own personal expenses, for commngling their own and
corporate funds, and for using corporate property for personal
use without properly accounting for the benefits they received.

Section 6662(a) inposes a penalty in an anpbunt equal to 20
percent of the portion of the underpaynent of tax attributable to
one or nore of the itens set forth in section 6662(b), including

negl i gence or disregard of rules or regulations and substanti al
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understatenent of incone tax. “Negligence” includes any failure
to make a reasonable attenpt to conply with the provisions of the
internal revenue laws and is the failure to exercise due care or

the failure to do what a reasonable and prudent person would do

under the circunstances. Sec. 6662(c); Neely v. Comm ssioner, 85

T.C. 934, 947 (1985); sec. 1.6662-3(b)(1), Incone Tax Regs.
“Di sregard” includes any carel ess, reckless, or intentional
di sregard of rules or regulations. Sec. 6662(c); sec. 1.6662-
3(b)(2), Incone Tax Regs. An “understatenent” of incone tax is
the difference between the anmount of tax required to be shown on
the return and the anount of tax actually shown on the return.
Sec. 6662(d)(2)(A). A “substantial understatenent” exists if the
under st at ement exceeds the greater of 10 percent of the tax
required to be shown on the return for a taxable year or $5, 000.
Sec. 6662(d) (1) (A).

The section 6662(a) accuracy-rel ated penalty does not apply
W th respect to any portion of an underpaynent if the taxpayer
proves that there was reasonable cause for such portion and that
he acted in good faith with respect thereto. Sec. 6664(c)(1).
The determ nati on of whether the taxpayer acted with reasonabl e
cause and in good faith depends on the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess

his proper tax liability. 1d.
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Petitioners conceded sone itens in the notice of deficiency,
such as a failure to report gross receipts and an incorrect
nortgage i nterest deduction. Petitioner presented at trial no
evi dence that he used due care in claimng deductions that were
subsequently adjusted in the notice of deficiency or in failing
to report itens as constructive dividends. He also failed to
keep corporate expenses and funds separate fromhis own or to
keep adequate tax records to assist in the proper preparation of
petitioners’ income tax returns for 2004 and 2005. Petitioners
failed to prove that they had reasonabl e cause for what they did
or that they acted in good faith.

In their briefs petitioners contend that the accuracy-
related penalties should not be inposed because they provided
sufficient information to and relied on their tax return
preparer, M. Cark, to prepare correct inconme tax returns for
them and the corporation. W disagree.

Petitioner had a responsibility to keep adequate records and
to substantiate itens properly. Sec. 1.6662-3(b)(1), Incone Tax
Regs. The negligence penalty has been inposed for failure to

keep accurate records as required. Benson v. Conm ssioner, T.C

Meno. 2004-272. Petitioner admtted at trial that he |acked
certain records necessary to substantiate his positions, and he

was unabl e to produce records supporting his positions. Thus
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petitioners were negligent in failing to keep accurate records
and to substantiate itens as required.

Section 6664(c) provides an exception to the accuracy-
rel ated penalty where there is reasonabl e cause for the
under paynment and the taxpayer acted in good faith with respect to
the portion of the underpaynment for which there was reasonabl e
cause. Petitioners have failed to show reasonabl e cause for the
under paynents on their returns, nor have they shown that they
acted in good faith with respect to any portion of the
under paynents. They sinply seek relief fromthe penalties by
casting all responsibility on their tax return preparer.
However, the ultimate responsibility for a correct return lies
wi th the taxpayer, who must furnish the necessary information to

hi s agent who prepared his return. Benson v. Conm ssioner,

supra. The taxpayer has the burden of establishing that he at

| east provided the correct information to his tax return preparer

and that the incorrect returns were the result of the preparer’s

m stakes. 1d. The taxpayer also bears in sone circunstances the

consequences of any negligent errors commtted by his agent.
CGenerally, the duty of filing accurate returns cannot be

avoi ded by placing the responsibility on a return preparer.

Loftus v. Commi ssioner, T.C Meno. 1992-266. Inlimted

situations, however, reasonable cause for negligence due to

return preparer m stakes may be established if the taxpayer
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shows: (1) That he provided the return preparer with conplete
and accurate information fromwhich the tax return could be
properly prepared; (2) that an incorrect return was the result of
the return preparer’s m stakes; and (3) that the taxpayer in good
faith relied on the advice of a conpetent return preparer. |d.
Even if a taxpayer established the above el enents of a preparer
error, the taxpayer still has a duty to read and review the
return and make sure that all incone itenms are included. |d.
Petitioners have not established the elenents for relief from
penalties on account of the return preparer’s errors.’

On the basis of this record, we hold that petitioners are
i abl e pursuant to section 6662(a) for the accuracy-rel ated
penalties with respect to the resulting income tax deficiencies
for 2004 and 2005.

I n reaching our holdings herein, we have consi dered al
argunents made by the parties, and, to the extent not nentioned,
we conclude they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sions will be entered

under Rul e 155.

"W note that in sone respects petitioners nmay have been
m sgui ded by their return preparer’s advice because he is not an
attorney, a certified public accountant, an accountant, an
enroll ed agent, or a tax professional. See Martin v.
Commi ssioner, T.C Menp. 2009-234.




