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P and her two young children |lived together in 2002
until her arrest on June 5. P continued to support her
children after her arrest until July 2, but P was confined
injail for the rest of the year.

P claimed an earned incone credit (EIC) on her Federal
inconme tax return for 2002 and received an EIC of $1, 070.
R then denied the EIC, claimng that P did not have the sane
princi pal place of abode as her children for nore than half
of the year. P argues that, although she was jailed for the
rest of 2002 after her arrest on June 5, the hone where she
lived wwth her children before her arrest still constituted
the principal place of abode for her and her children for
all of 2002.

Held: P is eligible for the EIC for 2002. P s absence
due to being held in jail after her arrest does not prevent
her fromqualifying for the EIC




Cynthia L. Rowe, pro se.

Kelly A Blaine, for respondent.

OPI NI ON

KROUPA, Judge: Respondent determ ned a $1,070 deficiency in
petitioner’s Federal incone tax for 2002. The issue to be
decided is whether petitioner is eligible to claiman earned
inconme credit (EIC) in 2002. W hold that she is.

Backgr ound

This case was fully stipulated under Rule 122.! The
stipulation of facts and the attached exhibits are incorporated
by this reference. Petitioner was incarcerated in the Coffee
Creek Correctional Facility in Wlsonville, Oegon, when she
filed the petition.

Petitioner and her two children lived together for the first
part of 2002, first at a honme on Marcum Lane in Eugene, O egon,
and then at the hone of petitioner’s nother-in-law. Petitioner
was arrested on June 5, 2002, and was held in jail for the
remai nder of the year. The father of petitioner’s two children
nmoved into his nother’s honme to care for the children after

petitioner was arrested.

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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Petitioner supported herself and her children in 2002 with
wages, unenpl oynent benefits, food stanps, and wel fare nedica
assistance until she was arrested. Petitioner continued to
support her children even after her arrest until July 2, 2002,
when the Children’s Services Division of the State of O egon
began providing petitioner’s children financial and nedi cal
assistance in their own nanmes. Petitioner was ultimately
convicted of nurder in 2003 and is presently serving a life
sentence at the Coffee Creek Correctional Facility. Petitioner’s
conviction was pending on appeal when this case was subm tted.

Petitioner tinely filed a Federal incone tax return for 2002
cl ai mng head of household status. She clainmed her children as
dependents and also clained an EIC. She stated on Schedul e EIC,
Earned Incone Credit, that she lived with her children for nore
than half of 2002 but less than 7 nonths. Petitioner received
$1,070 for the EIC

Respondent issued petitioner a deficiency notice concl udi ng
that petitioner was not eligible for the ElI C because she did not
share the sane principal place of abode with her children for

nore than half of 2002.2

2Respondent al so concl uded that petitioner was not eligible
to file as head of household or to clai mdependency exenptions
for her children. Respondent’s disallowance of the head of
househol d filing status had no effect on petitioner’s tax
l[tability for 2002 because her standard deductions and exenptions
exceeded her adjusted gross incone. Respondent has since
(continued. . .)
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Petitioner tinely filed a petition and, at the Court’s
direction, an anended petition conplying with the Court’s Rul es.

Di scussi on

We are asked to decide whether petitioner is eligible for
the EIC. W begin by explaining the EIC in general ternms. An
eligible individual is entitled to an El C agai nst the
individual’s inconme tax liability, subject to certain
requi renments. Sec. 32(a)(1l). D fferent percentages and anounts
are used to calculate the credit depending on whether the
eligible individual has no qualifying children, one qualifying
child, or two or nore qualifying children. Sec. 32(b).

Petitioner clains the EIC with respect to two or nore
qualifying children. Certain requirenents nust be net to be
eligible to claiman EIC with respect to qualifying children
Respondent concedes that petitioner has satisfied the age,
identification, and relationship requirenents with respect to her
two children. See sec. 32(c)(3). The issue in dispute concerns
the residency requirenent. The residency requirenment nmandates
that the taxpayer and the children nust share the sane princi pal
pl ace of abode for nore than half of the taxable year for which

the EICis clainmed. Sec. 32(c)(3).

2(...continued)
conceded that petitioner was eligible to claimthe dependency
exenptions for her children.
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Respondent argues that petitioner and her children did not
satisfy the residency requi renent because petitioner was held in
jail for the rest of the year after her arrest on June 5.
Petitioner, on the other hand, argues that she and her children
satisfied the residency requirenent. Petitioner asserts that she
resided with her children in 2002, first at the Marcum Lane hone
and then at her nother-in-law s hone. She argues that her
not her-in-law s hone was the residence for her and her children
fromthe day they noved there through the rest of the year.
Petitioner essentially asserts that, although she was arrested on
June 5 and held in jail for the remainder of the year, her
absence was tenporary. W agree with petitioner.

A. The “Sanme Principal Place of Abode” Test

We now exam ne the residency requirenent that a taxpayer and
his or her children nmust share the “sanme principal place of
abode” for nore than half the year for which the EIC is clained.
We al so consider what types of absences fromthe hone are
permtted while still allowng the honme to qualify as the
princi pal place of abode. Sec. 32(c)(3).

The phrase “sane principal place of abode” is not defined in
section 32 or the regulations under that section. The
| egi sl ative history of section 32, however, provides sone
gui dance on the neaning of this phrase, and, specifically, how

Congress intended absences fromthe hone to be treated. Congress
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intended that rules simlar to those for determ ning head of
househol d filing status under section 1(b) should apply in
determ ni ng whet her the residency requirenent of the EICis net.
H Conf. Rept. 101-964, at 1037 (1990), 1991-2 C. B. 560, 564.
Congress al so stated that certain tenporary absences, such as
t hose for education or illness, should not be counted agai nst
t axpayers in determ ni ng whet her taxpayers lived with a
qualifying child for nore than half the taxable year for which
the EICis clainmed. |1d.

B. Head of Household Filing Status Provisions

We accordingly look to the head of household filing status
provi sions for guidance on how absences fromthe hone are to be
treated in determning the principal place of abode. See id.
The head of househol d provisions contain certain requirements for
a taxpayer to file a tax return as a head of household. Sec.
2(b). One requirenment is that the taxpayer nmust maintain as his
or her honme a household that constitutes the principal place of
abode for a qualifying child or certain other persons for nore
than half the year. Sec. 2(b)(1)(A).

Regul ati ons under this section further elaborate on the
treat nent of absences fromthe home. Sec. 1.2-2(c)(1l), Incone
Tax Regs. While the taxpayer nust live in the household and not
sinply maintain it, tenporary absences, generally out of

necessity, are permtted under certain circunstances. 1d.; see
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Prendergast v. Comm ssioner, 57 T.C 475, 480 (1972), affd. 483

F.2d 970 (9th G r. 1973). Nonpernanent failures to occupy the
home for reasons such as illness, education, business, vacation,
mlitary service, or a custody agreenent do not cause a taxpayer
to | ose head of household filing status. Sec. 1.2-2(c)(1),

| ncone Tax Regs. A taxpayer may still have the sane princi pal

pl ace of abode despite a tenporary absence if it is reasonable to
assune that the taxpayer will return to the household and the

t axpayer continues to maintain the household during the tenporary
absence. 1d.

C. Pre- Convi ction Incarceration as a Tenporary Absence

We next consider how an absence fromthe home due to jail
confinement after an arrest (but before a conviction or other
case disposition) should be treated, taking into account the
gui dance provided by the head of household regul ati ons. Absence
due to jail confinenent after an arrest is not one of the
permtted or |listed absences under the head of household
regul ations. Failure of this type of absence to be included in
the list, however, is not fatal to petitioner’s case. Congress
intended for simlar, not identical, rules to apply to determ ne
whet her the residency requirenent is net for EIC purposes. See
H Conf. Rept. 101-964, supra at 1037, 1991-2 C. B. at 564. Al so,
we have previously indicated that the list of reasons for a

nonper manent failure to occupy the home in the regulations is not
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an exclusive |ist. Pr ender gast v. Commi ssi oner, supra at 480.

Rat her, we found that the list is only a guide for distinguishing
t enmporary absences for necessitous reasons from nore pernmanent
absences for nonnecessitous reasons. |d.

Jail confinenment after an arrest but before conviction is a
type of absence that is of a necessitous variety and al so
nonpermanent. An individual confined in jail after being
arrested has a unique, tenporary status. The crimnal process
wi |l continue through several stages, which may include charging,
possi bl e plea bargaining, trial, conviction, sentencing, and
appeal, each of which will directly affect the individual’s
status. These subsequent stages of the crimnal process after
arrest will determ ne whether the arrested person is ultimtely
incarcerated or released. W find that an individual confined in
jail after an arrest but before conviction is necessarily, but
nonper manently, absent fromhis or her honme. Such an i ndividual
generally intends to return honme, just as an individual in
mlitary service or afflicted by illness intends to return hone
once he or she is able. Thus, the necessary, nonpermanent

absence of jail confinenent is simlar to those exanples listed
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in the head of household regulations.® See id.; sec. 1.2-

2(c)(1), Inconme Tax Regs.

D. Reasonabl eness of Assunmption That Petitioner Wuld
Ret urn
Tenporary absences, |ike those outlined in the regul ations

as well as jail confinenent after an arrest, are permtted if it
is reasonable to assune the taxpayer will return to his or her
home after the tenporary absence. See sec. 1.2-2(c)(1), Incone
Tax Regs. We therefore now consider whether it is reasonable to
assunme that petitioner, who was tenporarily absent from her hone
in 2002 due to her arrest and jail confinenent but before her
conviction, would return to her hone.

We have previously established factors to rely on in nmaking

this determnation. Hein v. Conm ssioner, 28 T.C. 826 (1957).

In Hein, we were asked to consider whether a taxpayer and his 72-
year-old sister, Emlie, had the sane principal place of abode.
Id. at 830. The taxpayer and Emlie had |ived together for
approxi mately 30 years, but Emlie had been confined in a nental
health facility for the 6 years before the year at issue and

therefore was absent fromthe taxpayer’s hone during the year at

W al so note that the Conmi ssioner has indicated that
“detention in a juvenile facility” is a tenporary absence that
counts as tine lived at honme for purposes of the EIC. See Serv.
Ctr. Advice 200002043 (Jan. 14, 2000); 2002 Instructions to Form
1040, line 64, Earned Incone Credit; cf. sec. 1.6015-3(b)(3),

I nconre Tax Regs. (spouse’s tenporary absence from househol d due
to incarceration does not prevent spouses from bei ng considered
menbers of the sanme househol d).
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issue. 1d. at 828. In finding that the taxpayer and Emlie had
the same principal place of abode, we focused on the taxpayer’s
and Emlie’ s intent that Emlie would return to the taxpayer’s
home if she were released. |1d. at 834-835. Mbreover, even
though it was unlikely that Emlie would ever recover her health
and | eave the facility, we enphasized that there were no
indications that Em|ie had chosen a new pernmanent habitation.
Id.

We apply the factors we set forth in Hein to the
circunstances here and conclude that it was reasonable to assune
petitioner would return to her honme with her children. The
crimnal case against petitioner was still pending at the end of
2002 and she had not been convicted. As in Hein, there are no
indications in the record that petitioner intended to choose a
new hone. See id. In fact, petitioner refers to her nother-in-
law s honme as “ny honme” in docunents she filed with the Court.

We decline to assess objectively the strength of the
crim nal charges against petitioner or require petitioner to show
t he weakness of the charges against her to determ ne whether it
was reasonable to assune she would return to her home. Such an
anal ysis would require us to assess the strengths and weaknesses
of the crimnal case against petitioner. |In addition, we would
have to consider other factors such as petitioner’s financial

status and assets to estimte whether she could have nade bail,
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the likelihood of a plea bargain, or perhaps estimate the | ength
of a sentence or the |ikelihood of success on appeal if we found
petitioner |ikely would have been convicted. These inquiries are
best left to the crimnal process to address. W shall not
assess the nerits of a crimnal case to determ ne whether a
taxpayer is eligible for the EIC

We concl ude that, although petitioner had been arrested and
was confined in jail through the end of 2002, it was reasonable
to assunme she would return to her hone because she had not chosen
a new hone. Accordingly, we find that her tenporary absence due
to jail confinenent after her arrest but before conviction does
not disqualify her fromeligibility for the EIC for 2002.4

We note that our holding wll apply only to an
extraordinarily narrow category of taxpayers because Congress has
[imted the circunstances in which the EICis available to
inmates at correctional institutions. |Incone those inmtes earn
is not considered income for ElIC purposes. Sec. 32(c)(2)(B)(iv).
Accordingly, any income that petitioner earns while she serves

her sentence as an inmate at a correctional facility is not taken

‘W& note that the regul ati ons concerni ng head of househol d
filing status also require that taxpayers maintain the household
during their tenporary absence in anticipation of returning. W
are not required to consider that requirenent in the EIC context.
Mai nt ai ni ng a household is not a requirenent of sec. 32. The EIC
rules sinply require that the taxpayer and the person to be
treated as a qualifying child have the sane principal place of
abode. Secs. 32(c)(3), 152(c).
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into account for EIC purposes. 1d. Qur holding, therefore,
applies primarily to taxpayers who have earned i nconme outside a
correctional facility for part of a year and are then arrested
and held in jail wthout conviction for the renai nder of the
year .

Congress has chosen to restrict the extent to which inmates
at correctional institutions may obtain the EIC. 1d. Absent
direction from Congress, we do not find it appropriate under
t hese circunstances to further restrict the application of the
ElI C al so to exclude incone a taxpayer earns before incarceration

E. Concl usi on

We hold that petitioner has satisfied the residency
requirenent to claimthe EIC for 2002.

To reflect the foregoing,

Deci sion will be entered

for petitioner.

Revi ewed by the Court.

COHEN, SWFT, WELLS, and VASQUEZ, JJ., agree with this
maj ority opinion.

LARO, FOLEY, GALE, THORNTON, and GOEKE, JJ., concurring in
result only.

CHIECHI, J., did not participate in the consideration of
this case.
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GALE, J., concurring: Wile | agree with the result reached
in the principal opinion, | believe that, given the very narrow
facts of this case and the opacity of respondent's position, it
shoul d be resolved in petitioner’s favor on the basis that she is
entitled to the benefits of Rev. Rul. 66-28, 1966-1 C.B. 31. 1In
that ruling, the Conm ssioner, on anal ogous narrow facts, treated
an absence fromthe household as a “tenporary absence due to
speci al circunstances” w thout regard to whether it was

reasonabl e to assune that return would occur. | n Rauenhorst v.

Comm ssioner, 119 T.C 157, 170-173 (2002), we refused to all ow

counsel for the Conm ssioner “to argue * * * against the
princi ples and public guidance articulated in the Conm ssioner’s
currently outstanding revenue rulings.” | conclude that
respondent's position in this case is sufficiently at variance
with the principles of Rev. Rul. 66-28, supra, that petitioner
should be permtted to rely on the ruling, given respondent's
failure to address the ruling and distinguish it.

Rev. Rul. 66-28, 1966-1 C.B. at 32, is |ong-standing public
gui dance in which the Conmm ssioner, following this Court's

decision in Hein v. Conm ssioner, 28 T.C. 826 (1957), ruled that

a “tenporary absence due to special circunstances” (as used in
t he dependency exenption regulations at section 1.152-1(b),
| ncone Tax Regs.) enconpassed an extended stay in a nursing hone

notw t hstanding the “possibility or probability” that death would
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preclude a return to the household. In Hein v. Conm ssioner,

supra, this Court had construed a “tenporary absence due to
speci al circunstances” (as used in a predecessor of the head of
househol d regul ati ons presently at section 1.2-2(c)(1), Incone
Tax Regs.!) to include an extended confinement in a sanatorium
due to nmental and physical illness, even though the prospects of
recovery and return to the household were mninmal. The
Comm ssi oner had contended in Hein that, given the clained
househol d nenber's advanced age and poor recovery prospects, her
confinenent was not a tenporary absence because it was
unreasonabl e to assune that she would return, presumably relying

on the provision, now codified in section 1.2-2(c)(1), I|ncone Tax

! The predecessor regulation was at sec. 1.1-2(c) of the
regul ati ons under the Internal Revenue Code of 1954 and earlier
at sec. 39.12-4(c) of Regulations 118 under the Internal Revenue
Code of 1939. The regulation has at all tines contained the
fol |l ow ng | anguage:

The taxpayer and such other person [i.e., other
occupant of the taxpayer's household] will be

consi dered as occupying the household for such entire
t axabl e year notw t hstandi ng tenporary absences from
t he househol d due to special circunstances. A
nonpermanent failure to occupy the common abode by
reason of illness, education, business, vacation,
mlitary service, or a custody agreenment under which a
child or stepchild is absent for |ess than six nonths
in the taxable year of the taxpayer, shall be

consi dered tenporary absence due to speci al

ci rcunst ances. Such absence will not prevent the

t axpayer from being considered as nmaintaining a
household if (i) it is reasonable to assune that the
t axpayer or such other person will return to the
household * * *
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Regs., which provides that an absence will be disregarded “if * *
* it is reasonable to assune that the taxpayer or * * * [other
househol d occupant] will return to the household”. This Court
refused to apply a reasonabl e assunption of return standard in
the case of a dependent who was absent due to an extended

i1l ness, concluding instead that in these circunstances “the true
test is not whether the return may be prevented by an act of God,
but rather whether there are indications that a new pernanent

habi tati on has been chosen.” Hein v. Comm ssSioner, supra at 835.

The Comm ssi oner subsequently acquiesced in Hein, 1958-2
C.B. 3, and then, in 1966, adopted it in a revenue ruling. In
Rev. Rul. 66-28, 1966-1 C.B. at 32, the Conm ssioner, relying on

Hein, ruled that “confinenment” to a nursing home due to illness

woul d be considered a “tenporary absence due to speci al

ci rcunst ances” for purposes of the dependency exenption

regul ations (section 1.152-1(b), Incone Tax Regs.),
notw t hstandi ng the extended | ength of the absence or the
probability, given the dependent's age and condition, that return
woul d not occur:

In view of the decision in the Hein case, a period
of time during which a dependent is confined to a
nursi ng home because of illness wll Iikew se be
consi dered a tenporary absence due to speci al
circunstances for the purpose of section 152(a)(9) of
t he Code, even though such absence is for an extended
period of tinme. There nust, of course, be an absence of
an intent on the part of the taxpayer and the dependent
to change the dependent's principal place of abode.
The possibility or probability that death m ght
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i ntervene before the dependent returns to the

t axpayer's household is not sufficient to make such

absence permanent. [1966-1 C. B. at 32.]

The Comm ssioner in Rev. Rul. 66-28, supra, thus eschewed
reliance on any reasonabl e assunption of return standard in the
case of absences due to extended illness and instead enphasized

t he absence of intent on the part of the taxpayer or dependent to
change the dependent's place of abode.

As the dissenting opinion points out, the “tenporary absence
due to special circunstances” provisions in the head of household
regul ati ons addressed in Hein contain the requirenent that it be
“reasonabl e to assune that the [absent] taxpayer or * * * [absent
occupant of the taxpayer's household] will return to the
househol d”, whereas the “tenporary absence due to speci al
ci rcunst ances” provisions in the dependency exenption regul ations
construed in Rev. Rul. 66-28, supra, contain no such provision.
The di ssenting opinion argues that this distinguishes Rev. Rul.
66- 28, supra, fromthe instant case, which involves the head of
househol d regulations. | disagree. There is no indication in
Rev. Rul. 66-28, supra, that the Comm ssioner was seeking to
di stinguish the rules applicable to tenporary absences due to
illness in the case of the dependency exenption regul ati ons
versus the head of household regulations. To the contrary, the
ruling characterizes the two regulations as “identical”, thereby

m nim zing the significance of the reasonabl e assunption of
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return clause contained in one of them-at least in the case of
absences due to extended illness. | believe the fair reading of
Rev. Rul. 66-28, supra, is that the Comm ssioner decided, in the
case of absences due to extended illness, to apply the Hein test
of intent and give little or no weight to any reasonabl e
assunption of return, whether for purposes of the dependency
exenption regul ations or the head of househol d regul ati ons.

Rev. Rul. 66-28, supra, has stood unnodified for nore than
40 years and is now recogni zed by Congress as part of the present
| aw defining eligibility for the dependency exenption, head of
househol d filing status, and the earned incone credit (the rules
for which incorporate the head of househol d standards). For
exanpl e, the description of the present |aw concerning the
dependency exenption contained in H Conf. Rept. 108-696, at 56
(2004), states:

A taxpayer or other individual does not fail to be

consi dered a nenber of a househol d because of

"tenporary" absences due to special circunstances,

i ncl udi ng absences due to illness, education, business,

vacation, and mlitary service. * * * |Indefinite

absences that |ast for nore than the taxable year may

be considered "tenporary". For exanple, the IRS has

ruled that an elderly woman who was indefinitely

confined to a nursing honme was tenporarily absent from

a taxpayer's household. Under the facts of the ruling,

t he woman had been an occupant of the househol d before

bei ng confined to a nursing honme, the confinenent had

extended for several years, and it was possible that

t he woman woul d di e before becom ng well enough to

return to the taxpayer's household. There was no

intent on the part of the taxpayer or the woman to
change her principal place of abode. #2
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42 Rev. Rul. 66-28, supra, 1966-1 C. B. 31.
Consi stent with the approach in Rev. Rul. 66-28, supra, the
report also treats the principles of the ruling as equally
appl i cabl e for dependency exenption, earned incone credit, and
head of househol d purposes. Elsewhere in the sanme di scussi on of
present |law, the report describes the residency test for the
earned incone credit as follows:

The residency test is satisfied if the individual
has the sane principal place of abode as the taxpayer
for nore than one half of the taxable year. * * * As
under the dependency exenption (and head of household
filing status), tenporary absences due to speci al
ci rcunst ances, including absences due to ill ness,
education, business, vacation, and mlitary service are
not treated as absences for purposes of determ ning
whet her the residency test is satisfied. * * * [H
Conf. Rept. 108-696, supra at 58; enphasis added.]

That is, the test for tenporary absence due to speci al
circunstance in the case of the earned incone credit is the sane
“as under the dependency exenption (and head of household filing
status)”; nowhere is it suggested that the test of tenporary
absence for purposes of head of household filing status and the
earned incone credit is nore stringent than, or otherw se
different from the test applied for purposes of the dependency
exenption. To the sane effect, see S. Rept. 108-257, at 81
(2004); H Rept. 108-126, at 181 (2003); Jt. Conm on Taxation,
General Expl anation of Tax Legislation Enacted in the 108th

Congress, at 120 n.199 (J. Conm Print 2005).
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The Comm ssioner, then, has issued widely recogni zed public
gui dance in which he equates the tenporary absence provisions of
t he dependency exenption and head of household regul ati ons, and
indicates that at least in certain narrow circunstances little or
no weight will be given to the reasonabl e assunption of return
provi sion. Respondent's position in this case is far fromclear.
The case was submtted without briefs, and the only argunent
respondent advances to support his conclusion that petitioner
fails to satisfy the residency test is as follows:

Respondent's position is that sharing of the sane
princi pal place of abode requires that a "qualifying

child" live with the taxpayer for nore than one-half of

the taxable year. The test is a "sinple residence

test” that bases eligibility on whether the taxpayer

lived wwth her child for nore than six nonths of the

taxabl e year. Sherbo v. Comm ssioner, 255 F. 3d 650,
654-55 (8" Cir. 2001).

Petitioner and her children could not have lived

together for nore than half of the year because

petitioner was in state custody for nore than half of

the 2002 taxabl e year.
Respondent does not even address the “tenporary absence due to
speci al circunstances” provision of the head of household
regul ations, let alone the reasonable assunption of return cl ause
therein or Rev. Rul. 66-28, supra. Thus, | do not know whet her
respondent’'s position is that a parent's pretrial incarceration

does not constitute a “tenporary absence due to speci al

ci rcunstances” since it isn't anong the listed circunstances in
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the regul ation, or that petitioner's incarceration, though
concededly a special circunmstance, is nonethel ess disqualifying
because it was not reasonable to assune that petitioner would
return. Wiat is known about the Comm ssioner's position is that
he has extended Rev. Rul. 66-28, supra, in Service Center Advice
to cover a child' s pretrial and post-conviction incarceration.
In Service Center Advice 200002043 (Jan. 14, 2000), the
Comm ssi oner advi sed whether a child's detention in a juvenile
facility for a potentially extended period would qualify as a
tenporary absence due to special circunstances within the neaning
of section 1.2-2(c)(1), Inconme Tax Regs. (and, consequently, for
purposes of eligibility for the earned incone credit). The
Advi ce concludes: “Detention in a juvenile facility pending
trial is a tenporary absence * * * due to special circunstances
if there is no intent on the part of the taxpayer and child to
change the child's principal place of abode.” Explaining the
concl usion, the Advice states:

Detention in a juvenile facility pending trial can be a

tenporary absence notw t hstanding the possibility that

the child may be detained after the trial for an

extended period of tine in a juvenile facility. As

indi cated by the Hein case and Rev. Rul. 66-28, the

length of the person's absence fromthe househol d does

not, by itself, determ ne whether the absence is

tenporary. What is determnative is whether there is

any intent to change the principal place of abode.
[ Enphasi s added. ]

The Conmm ssioner thus treated as virtually self-evident the

application of the principles of Hein and Rev. Rul. 66-28 to an
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incarceration scenario (albeit of a child rather than an adult).
The Comm ssioner's application of Rev. Rul. 66-28 to a juvenile
incarceration included the principle that it is the existence of
any intent to change the principal place of abode that is
“determinative” in this particular circunstance.? Wile it is
recogni zed that informal guidance such as a Service Center Advice
does not bind the Comm ssioner as a revenue ruling does under

Rauenhorst v. Comm ssioner, 119 T.C. 157 (2002), such informa

gui dance is relevant in determ ning the scope of the principles
in arevenue ruling. See id. at 173 n.12.

In these circunstances, absent a reasoned argunent from
respondent that m ght distinguish Rev. Rul. 66-28, supra, | do

not believe respondent should be permtted to nmaintain the

position he has taken in this case. Under Rauenhorst, | believe
petitioner is entitled to rely on Rev. Rul. 66-28, wherein the
Comm ssioner attributed little or no weight to the reasonabl eness
of an assunption of return. The anal ogi es between the facts of
this case and those of Rev. Rul. 66-28 are close. Absences due
to extended illness or pretrial incarceration share significant
simlarities. Both absences are essentially involuntary.

Mor eover, both create particular difficulties in applying the

2 Notably, the Conmm ssioner also treated this
“determ native” aspect of Rev. Rul. 66-28, 1966-1 C B. 31, as
applicable in interpreting sec. 1.2-2(c)(1), Income Tax Regs.,
w thout regard to the fact that Rev. Rul. 66-28, supra, construed
sec. 1.152-1(b), Incone Tax Regs.
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reasonabl e assunption of return clause of the regulations. In
the case of extended ill ness, applying the reasonabl e assunption
of return standard requires the tax admnistrator to engage in a
medi cal prognosis that is difficult and perhaps unseemy. In the
case of pretrial incarceration, such application requires the tax
adm ni strator to specul ate about the outcone of the crimnal
process in a manner that may be inconsistent with the presunption
of innocence.

Limting this case narrowly to its circunstances invol ving
an unconvi cted taxpayer who is incarcerated awaiting trial, | am
satisfied with the principal opinion's finding that petitioner
had not, as of the close of 2002, evidenced any intent to change
househol ds. Accordingly, under the principles of Rev. Rul. 66-
28, supra, petitioner is entitled to treat her absence as
“tenporary * * * due to special circunstances” within the neaning
of section 1.2-2(c)(1), Incone Tax Regs.

THORNTON, J., agrees with this concurring opinion.
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GCEKE, J., concurring: | concur in the result reached by the
adopted opinion. | wite separately to enphasize the very
[imted nature of the holding reached today. That is, where a
taxpayer is involuntarily renoved from her principal place of
abode and has not mani fested any intent to change that abode, her
absence shall be considered tenporary for purposes of eligibility

for the earned incone credit. See Hein v. Conm ssioner, 28 T.C.

826, 835 (1957).

We do not adopt a general intent test that would be
inconsistent with the reasonabl eness of return test of section
1.2-2(c)(1) of the incone tax regulations.! |n evaluating
whet her an absence was tenporary for purposes of head of
househol d status, this Court in Hein recognized that speci al
ci rcunst ances exi st whereby a taxpayer (or dependent) never
i ntendi ng to change hones has been involuntarily renoved fromthe
home and confined to a separate location. Despite a regulation?
requiring an analysis of whether it was reasonable to assune the
dependent would return hone, we held that the possibility of the

dependent’ s absence becom ng permanent, by the dependent’s

! The legislative history to the earned incone credit (ElIC
i ndi cates Congress’s intent that we are to apply rules simlar to
those applied in determ ning head of househol d status when
determ ni ng whet her the residency requirenents of the El C have
been net. H Conf. Rept. 101-694, at 1037 (1990), 1991-2 C. B
560, 564.

2 The regul ation at issue was the predecessor to sec. 1.2-
2(c)(1) at sec. 39.12-4(c) of Regulations 118 under the Internal
Revenue Code of 1939.
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passi ng, before the dependent is able to return to the hone
shoul d not prevent eligibility for relief where there is no
evi dence she intended to change hones. Wile not finding the
regulation invalid, we stated: “[We are unwilling to concl ude
that it was the intention of the Congress that, where a child or
ot her dependent is sent to a hospital under circunstances that
make it likely he will die, this, initself, is sufficient to
change the principal place of abode.” 1d.

The dissent’s criticisnms apply equally to the result reached
by this Court in Hein. Yet in the many years since Hein was
deci ded, the Comm ssioner first acquiesced in our holding, 1958-2
C.B. 3, 6, and | ater adopted our holding in Rev. Rul. 66-28,
1966-1 C.B. 31. See also Serv. Cr. Advice 200002043 (Jan. 14,
2000) (citing Hein in indicating that “detention in a juvenile
facility” pending trial is a tenporary absence for purposes of
the earned incone credit). |In turn, Congress has cited the
Comm ssioner’s position in Rev. Rul. 66-28, supra, in several
statenents of the present law with respect to residency
requirenents. See H Conf. Rept. 108-696, at 56 n.42 (2004); S
Rept. 108-257, at 81 n.120 (2004); H Conf. Rept. 108-126, at 179
n. 327 (2003). Thus, whatever the nerits of the criticismof
Hein may have been, the Conm ssioner and Congress now seem ngly
agree with its result.

| believe Hein applies to the very imted facts before the

Court today. Were an accused is involuntarily detained in jail
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pending her crimnal trial, the absence is tenporary for purposes
of determning eligibility for the earned incone credit. | see
the petitioner’s absence in this case as anal ogous to a departure
caused by serious illness and not a circunstance in which it is
appropriate to apply the reasonabl eness of return test. It is
contrary to our crimnal justice systemto presune petitioner’s
guilt before her conviction. The possibility that her absence
woul d becone permanent by virtue of her ultimate conviction
shoul d not | essen the tenporary nature of her detention and
absence in the nonths preceding her trial.

_ _CCHEN, LARO, and THORNTON, JJ., agree with this concurring
opi ni on.



HALPERN, J., dissenting:

| nt roducti on

| do not agree with the analysis set forth in the principal
(first) opinion, authored by Judge Kroupa, or the concurring
opi ni ons aut hored by Judges Gal e and Goeke. The issue that
separates us is the standard for determ ning whether, on account
of petitioner’s arrest and detention on June 5, 2002, she was
tenporarily absent fromthe household that, up until that date,
she had physically occupied with her two children. To determ ne
whet her a taxpayer’s absence from a household is tenporary,
section 1.2-2(c)(1), Incone Tax Regs., inposes a reasonabl e-
expectation-of-return test. For different reasons, the authors
of the principal and concurring opinions abandon that test in
favor of a single factor inquiry as to whether there is a | ack of
evi dence of intent to change the place of abode.

Section 1.2-2(c)(1), Inconme Tax Regs., has the force and
effect of law unless it is unreasonable under the statute. See,

e.g., Chevron U S A, Inc. v. Natural Res. Def. Council, Inc.,

467 U. S. 837 (1984); Natl. Muffler Dealers Association, Inc. v.

United States, 440 U S. 472 (1979). Neither the principal

opi nion nor either of the concurring opinions nmakes a convi nci ng
argunment that the regulation is unreasonabl e under the statute.
Mor eover, we do not have the benefit of the parties’ thoughts on

that or nmuch of anything. W granted the parties’ notion for
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| eave to submt the case without a trial on the basis of the
pl eadi ngs, pretrial nenoranda, and the stipulation of facts. W
have no briefs. The pretrial nenoranda are uni nformative of the
i ssues dividing the Court. The only relevant portion of
respondent’s nenorandumis as foll ows:

Respondent’s position is that sharing of the sane
princi pal place of abode requires that a “qualifying
child” live with the taxpayer for nore than one-half of
the taxable year. The test is a “sinple residence
test” that based eligibility on whether the taxpayer
lived wwth her child for nore than six nonths of the
taxabl e year. Sherbo v. Conmm ssioner, 255 F. 3d 650,
654-655 (8th Cr. 2001).

Petitioner, who is pro se, fails to address the issues at all.
Bef ore proceeding any further, I would ask the parties for

briefs. The Court not having done so, | set forth ny

di sagreenents with the principal and concurring opinions.

1. Di scussi on

A. The Sane Principal Place of Abode

The principal question before us is whether petitioner is
eligible for the earned incone credit allowed by section 32. The
answer depends on whether petitioner and her two children had the
sane “principal place of abode” for at |east 6 nonths of 2002.
Sec. 32(c)(3)(A)(ii). Petitioner was arrested on June 5, 2002,
and held in the Lane County, Oregon, jail until April 26, 2003,
when she was convicted of murder and renmanded to State custody to

serve a life sentence.
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To determ ne whether petitioner and her children had the
sane principal place of abode for at |east 6 nonths during 2002,
we | ook to section 1.2-2(c)(1), Incone Tax Regs. Pursuant to
that section, individuals have the sanme abode during periods that
t hey occupy the sanme household. As pertinent to our present
inquiry, we have interpreted the term “occupy” to nean

“physically occupy”. See Prendergast v. Conm ssioner, 57 T.C

475, 479 (1972), affd. 483 F.2d 970 (9th Cr. 1973); Biolchin v.

Comm ssioner, T.C Meno. 1969-197, affd. 433 F.2d 301 (7th Gr

1970). Petitioner did not physically occupy the sane household
as her children after June 5, 2002. She and her children,
therefore, did not physically occupy the sanme household for at

| east 6 nonths during 2002. Nevertheless, section 1.2-2(c)(1),
| ncone Tax Regs., provides that, in determ ning whether an

i ndi vi dual occupi es a household for an entire year, her absence
during sone or all of that year will be excused if, anong ot her
things, it is both tenporary and due to special circunstances.
agree with the principal opinion that we should apply a sim|lar
exception in determ ning whether petitioner and her children co-
occupi ed the sanme household for nore than 6 nonths during 2002
for purposes of the earned incone credit.

B. Tenporary Absence Due to Special G rcunstances

Section 1.2-2(c), Inconme Tax Regs., provides that a

nonpermanent failure to occupy the commobn abode by reason of,
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anong ot her things, illness, education, business, vacation, or
mlitary service shall be considered tenporary absences due to
special circunstances. | agree with the principal opinion that
the list of special circunstances in section 1.2-2(c)(1), Incone

Tax Regs., is not exclusive. See Prendergast v. Comm ssioner, 57

T.C. at 480. | have no quarrel with the conclusions in the
principal opinion that (1) “Jail confinenent after an arrest is a
type of absence that is of a necessitous variety”, see principal
op. p. 8, and (2) “jail confinement is simlar to those exanples
listed in* * * [section 1.2-2(c)(1), Inconme Tax Regs.]”, see
principal op. pp. 8-9.

C. The Reasonabl e- Expectati on-of -Return Test

At the end of 2002, there was insufficient information to
say with certainty whether petitioner’s absence fromthe
househol d on account of her arrest and incarceration was
tenporary (and therefore an excusabl e special circunstance) or
permanent (and therefore inexcusable, whether a special
ci rcunstance or not). The reasonabl e-expectation-of-return test
solves that dilemma. |In pertinent part, section 1.2-2(c)(1),
| ncone Tax Regs., provides: “Such absence [i.e., an absence due
to a special circunstance] will not prevent the taxpayer from
bei ng considered as mai ntaining a household if * * * it is
reasonabl e to assune that the taxpayer or such other person wll

return to the househol d”.
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Thus, where, at the tinme a determ nation of abode nust be
made, it cannot be determ ned whether a person’s absence is
per manent, the absence will be ignored if it is reasonable to
assune that the person will return.! For instance, assune that
petitioner had been arrested on strong evidence of child abuse.
At the tinme of her arrest, or at any tine thereafter while the
househol d still existed and she remained in jail, no one could
say with certainty that her absence was pernmanent. G ven the
strong evidence of child abuse, however, it would be reasonable
to assune that her absence woul d be permanent, no matter how the
charges against her were resolved. |In contrast, it m ght be
unreasonabl e to nake the sane assunption if the only charge
agai nst her were that she had stol en noney that she had expended
on support for her children.?

D. Hein v. Conm ssi oner

In Hein v. Comm ssioner, 28 T.C. 826 (1957), a Court-

reviewed opinion, we held that a | ack of a showi ng of the intent

permanently to abide el sewhere is dispositive of the issue

! And, in circunstances not here pertinent, the taxpayer
continues to maintain the household or a substantially equival ent
househol d in anticipation of her or her co-occupant’s return.
Sec. 1.2-2(c)(1), Income Tax Regs.

2 |f it is reasonable to assune that a taxpayer absent from
her household on account of a special condition will return to
t he househol d, then her death prior to her return (meking her
absence permanent) would not seemto be a disabling factor
because of the | anguage of sec. 1.2-2(c)(1), Incone Tax Regs.,
dealing with death during the taxable year.
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whet her an absence is to be considered tenporary or pernmanent.
W were interpreting | anguage virtually identical to that in
section 1.2-2(c)(1), Incone Tax Regs. The taxpayer in question
had cl ai mred head of househol d status predicated on his
mai nt ai ning a conmon household with his invalid sister. The
sister was his dependent, and, although confinenment was not
absol utely necessary (she could have been maintai ned el sewhere
W th 24-hour nursing care), she had been confined for many years
to a sanatoriumon account of nental illness and had little, if
any, chance of recovering. |If she did recover, however, the
t axpayer intended that she would again live in his hone. The
Comm ssioner’s principal argunment was that, because of the
seriousness of the sister’s illness, it was unreasonable to
assunme that she would return to the taxpayer’s household. W
answered: “[T]he true test is not whether the return may be
prevented by an act of God, but rather whether there are
i ndi cations that a new permanent habitation has been chosen.”

Hein v. Conm ssioner, supra at 835.

E. The Conm ssioner’s Pronouncenents

In 1958, the Conm ssioner announced his acqui escence in

Hein. 1958-2 C.B. 3, 6. The boilerplate acconpanying the

announcenent states, anong other things, that the Comm ssioner’s
acqui escence in an adverse decision can be relied on only with

respect to the application of the lawto the facts in the
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particul ar case, and that the acqui escence neans acceptance of
t he concl usi on reached and does not necessarily nmean acceptance
and approval of any or all of the reasons assigned by the Court
for its conclusions. |d. at 3.

In 1966, the Conm ssioner issued Rev. Rul. 66-28, 1966-1
C.B. 31, which concerns whether an individual qualified as the
t axpayer’s dependent under then section 152(a)(9). The ruling
addresses the question of whether the individual, who was
indefinitely confined to a nursing honme because of an illness
requiring constant nedical care, was to be considered tenporarily
absent from her principal place of abode during such confinenent.
The pertinent regul ation, then and now, contains a provision
dealing with tenporary absence due to special circunstances
simlar to the tenporary absence provision in section 1.2-
2(c)(1), Incone Tax Regs. See section 1.152-1(b), Incone Tax
Regs. The provisions are not identical, however, in that section
1.152-1(b), Income Tax Regs., unlike section 1.2-2(c)(1), Incone
Tax Regs., does not include the reasonabl e-expectation-of-return
t est.

Relying on the simlarity of the two provisions and this
Court’s interpretation of the predecessor of section 1.2-2(c)(1),

I ncone Tax Regs., in Hein v. Conm ssioner, supra, the

Comm ssi oner concl uded that indefinite confinement to a nursing

home because of illness will |ikew se be considered a tenporary
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absence due to special circunmstances for purposes of then section
152(a) (9) even though such absence is for an extended period of
time. The Comm ssioner added: “There nust, of course, be an
absence of an intent on the part of the taxpayer and the
dependent to change the dependent's principal place of abode.
The possibility or probability that death m ght intervene before
t he dependent returns to the taxpayer's household is not
sufficient to make such absence pernmanent.”

Finally, in Service Center Advice 200002043 (Jan. 14, 2000),
the Comm ssioner states the following with respect to section
1.2-2(c) (1), Income Tax Regs.:

Detention in a juvenile facility pending trial can

be a tenporary absence notw thstanding the possibility

that the child my be detained after the trial for an

extended period of tinme in a juvenile facility. As

indicated by the Hein case and Rev. Rul. 66-28, the

length of the person's absence fromthe househol d does

not, by itself, determ ne whether the absence is

tenporary. Wlat is determnative is whether there is

any intent to change the principal place of abode.
[ Enphasi s added. ]

For whatever it adds, the advisory does nmake the assunption that
the child is not being tried as an adult.

F. Validity of the Requl ati ons

The three pronouncenents could be read to indicate an
erosion of the Comm ssioner’s reliance on the reasonabl e-
expectation-of-return test. Nevertheless, none of themis
explicit in abandoning that test, and I am not prepared to

concl ude that the Conm ssi oner has, sub silentio, anended the
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Secretary’s regul ations. Mreover, the principal opinion appears
to uphold the regulations. It cites section 1.2-2(c)(1), Incone
Tax Regs., and clains: “W * * * consider whether it is
reasonabl e to assune that petitioner, who was tenporarily absent
fromher hone in 2002 due to her arrest and jail confinenent but

before her conviction, would return to her honme.” Principal op.

p. 9. It characterizes Hein v. Conm ssioner, 28 T.C. 826 (1957),
as having “previously established factors to rely on in making
this determnation.” 1d. It clains to “apply the factors we set
forth in Hein to the circunstances here and concludes that it was
reasonable to assune petitioner would return to her honme with her
children.” Id. at 10. It declines, however, “to assess
objectively the strength of the crimnal charges agai nst
petitioner or require petitioner to show the weakness of the
charges agai nst her to determ ne whether it was reasonable to
assunme she would return to her honme.” 1d. Besides the pendency
of the crimnal case against petitioner at the end of 2002, and
petitioner’s reference to her nother-in-law s hone as her “hone”,
the only factor the principal opinion nentions is: “As in Hein,
there are no indications in the record that petitioner intended
to choose a new hone.” 1d. It concludes: “[A]lthough
petitioner has been arrested and was confined in jail through the

end of 2002, it was reasonable to assune she would return to her
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home because she had not chosen a new hone.” 1d. at 11 (enphasis

added) .

The reasonabl e-expectation-of-return test presents a
question of fact. Petitioner bears the burden of proving by a
preponderance of the evidence that it is reasonable to assune
that she will return to the household. See Rule 142(a). The
evidence in this case shows that, on June 5, 2002, petitioner was
renmoved from her household by reason of her arrest and did not
return. But for the finding in the principal opinion with
respect to her intent, petitioner has failed to produce any
evidence that it is reasonable to assune that she will return.?
The conclusion in the principal opinion that, as a matter of |aw,
petitioner’s showing of intent is sufficient both follows Hein v.

Conm ssi oner, supra, and sidesteps the factual inquiry required

by the regulations. M difficulty with the principal opinionis
that it does not reconcile Hein with the reasonabl e- expectati on-
of-return test. |If the prem se of the principal opinion is that
t he reasonabl e-expectation-of-return test is invalid, the
princi pal opinion should say so and explain why. |If the

princi pal opinion does not consider the test to be invalid, then

3 For the sake of argunment, | amwlling to concede that
petitioner has proven that she intended to return hone, although
inthis fully stipulated case that fact is not stipulated and the
aut hor of the principal opinion makes the finding that petitioner
had not chosen a new hone based in part on the absence of
“indications in the record that petitioner intended to choose a
new honme.” Principal op. p. 10.
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it should explain howit is consistent wwth Hein, which | read as
di sregarding a nmultiple factor analysis in favor of establishing
the I ack of evidence of intent to change the place of abode as
the sole deciding factor.
The Comm ssioner’s acquiescence in Hein, to say the |east,
nmuddi es the waters.

G Rauenhor st v. Conmm ssi oner

I n Rauenhorst v. Comm ssioner, 119 T.C 157 (2002), we

refused “to allow * * * [IRS] counsel to argue the |ega
principles of * * * opinions against the principles and public
gui dance articulated in the Comm ssioner's currently outstandi ng
revenue rulings.” [d. at 170-171. The concurring opinions
woul d, explicitly, in the case of Judge Gale, and, inplicitly, in

t he case of Judge CGoeke, invoke Rauenhorst to forecl ose

respondent from di savowi ng his acqui escence in Hein v.

Comm ssi oner, supra, and his ruling, Rev. Rul. 66-28, supra.

First, | nust point out the respondent has di savowed
neither. This is a fully stipulated case, the parties did not
file briefs, there was no argunent, and respondent’s position in
his trial nmenmorandum di savowed not hi ng.

Second, because of the boilerplate acconpanying his
acqui escence, respondent’s acqui escence in Hein is anbiguous as
to what, exactly, he is acquiescing, other than the concl usion

reached: The Conm ssioner’s acqui escence “does not necessarily
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mean acceptance and approval of any or all of the reasons
assigned by the Court for its conclusions.” 1958-2 C. B. at 3.

Third, Rev. Rul. 66-28, supra, is distinguishable in that it
is interpreting a regulation, sec. 1.152-1(b), Incone Tax Regs.,
t hat does not contain the reasonabl e-expectation-of-return test,
contained in section 1.2-2(c)(1), Incone Tax Regs. See supra
note 3. Perhaps Rev. Rul. 66-28, supra, is best read as
acknow edgi ng that nursing hone stays are “tenporary absences due
to special circunstances” if done with the intent or hope of one
day returning, rather than abrogating a different regulation’s
requi renent that such a hope to return be reasonable. The ruling
is also distinguishable in that a nursing home stay, although it
may be necessitous, is not conpelling in the sane way that a stay
injail is conmpelling.

Fourth, even if not distinguishable, Revenue Rulings do not

have the force of regulations. E.g., Estate of Kincaid v.

Commi ssioner, 85 T.C 25 (1985). Indeed, the Suprene Court has

hel d: “[T]he Conm ssioner’s acqui escence in an erroneous
deci sion, published as a ruling, cannot in and of itself bar the
United States fromcollecting a tax otherwise |awfully due.”

Dixon v. United States, 381 U S. 68, 73 (1965).

Finally, and nost inportantly, are we really prepared to

interpret a ruling that, it seens by stealth, overrules a
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regul ati on without asking for the Conm ssioner’s position and
wi t hout deciding for ourselves whether the regulation is valid?

H. Poli cy Concerns

If we are to be influenced by synpathy for petitioner in
light of what we discern to be the policy behind section 32, we
shoul d consider that, to the extent we have crafted a rule of
law, it may have uni ntended consequences for other taxpayers
deserving of our synpathy. It is stipulated: “At the tinme of
petitioner’s arrest, the father of petitioner’s two children,
Charl es Rowe, noved into the Rowe famly honme with petitioner’s
two children.” | assunme that, under the tie-breaking rule of
section 32(¢c)(1) (O (ii)(l1), awarding the credit to the parent
residing with the children for the | ongest period during the
year, petitioner, having been deened by the principal opinion to
have resided with the children for the whole of 2002 (as opposed
to the father’s approximately 7 nonths), gets the credit.* To
t ake anot her case, assune that a single parent living with her
nmot her and young children is, as was the dependent in Hein v.

Comm ssioner, 28 T.C. 826 (1957), institutionalized for illness

with no actual chance of return. Wuld the children remain the
qualifying children of the nother (to the exclusion of the

grandnot her) under the tie-breaking rule of what is now section

4 The referenced tie-breaking rule is now at sec.
152(c) (4)(B) (i).
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152(c)(4)(A) (i), entitling the nother (and not the grandnother)

to head of household status, the earned incone credit, and
dependency exenptions on account of the children? See secs.
2(b) (1) (A (i), 32(c)(1)(A (i), 152(a)(1l), respectively. Wat
policy would drive that result?

[11. Concl usion

This case presents too many questions for disposition
wi thout briefing by the parties. Therefore, | respectfully

di ssent.

COLVI N, MARVEL, HAINES, WHERRY, and HOLMES, JJ., agree with

this di ssenting opinion.



