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VELLS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
at the time the petition was filed. The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority. Al subsequent section references are to
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the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent determ ned deficiencies in petitioner’s Federal
i ncome taxes of $4,898 and $5,306 for 2001 and 2002,
respectively. The issues we nust decide are:

1. Whet her petitioner is entitled to head of househol d
filing status for taxable years 2001 and 2002;

2. whet her petitioner is entitled to claimtwo dependency
exenption deductions for her mnor children for taxable years
2001 and 2002;

3. whet her petitioner is entitled to claimthe earned
incone credit as an individual with two qualifying children for
t axabl e years 2001 and 2002; and

4. whet her petitioner is entitled to claimthe child tax
credit and the additional child tax credit for taxable years 2001
and 2002.

Backgr ound

At the tinme of filing the petition, petitioner resided in
Chesapeake, Virginia. Petitioner and Kenneth D. Royster, Sr.
(M. Royster), were married on February 25, 1989, and had two
children during their marriage. The couple separated during
March 1997. On May 29, 1998, the Juvenile and Donestic Rel ations

District Court for the City of Chesapeake, Virginia, issued an
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order granting primary physical custody of the two children to
M. Royster and liberal visitation to petitioner.! Petitioner
and M. Royster were divorced on March 30, 2002. The divorce
decree ordered petitioner to pay M. Royster $278.48 per nonth
for child support.

Petitioner tinely filed Fornms 1040, U.S. Individual I|ncone
Tax Return, for taxable years 2001 and 2002. On her 2001 and
2002 returns, petitioner filed as a head of household and cl ai ned
two dependency exenptions for her two minor children, the earned
incone credit, and the additional child tax credit. On her 2002
return, petitioner also clainmed the child tax credit. Petitioner
did not attach to either return a Form 8332, Release of CQaimto
Exenption for Child of Divorced or Separated Parents, or other
witten declaration by M. Royster.

Respondent determ ned that petitioner was not eligible for
head of household filing status because her children did not |ive
with her for over half of each taxable year in issue, and that
she was not eligible for any of the other clainmed exenptions and

credits. Accordingly, respondent determ ned a $4, 8982 defici ency

lAccording to the May 29, 1998, order, liberal visitation
i ncl udes every ot her weekend and every other holiday.

2The Form 4549, |ncone Tax Exam nation Changes, attached to
the notice of deficiency for taxable year 2001 shows that
respondent applied a $4, 489 overpaynent from a subsequent tax
year against petitioner’s 2001 deficiency.



- 4 -
in tax for petitioner’s 2001 taxable year and a $5, 306°
deficiency in tax for petitioner’s 2002 taxable year and sent
petitioner notices of deficiency on Septenber 26 and August 22,
2003, respectively. Petitioner tinely petitioned this Court,
denying that she owed the deficiencies in taxes and requesting
the refund of overpaynents from subsequent tax years which
respondent had used to offset her 2001 and 2002 tax liabilities.

Di scussi on

As a general rule, the Comm ssioner’s determnations in the
notice of deficiency are presuned correct and the burden of
proving an error is on the taxpayer.* Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933).

Custody is determ ned by the nost recent divorce or custody
decree. Sec. 1.152-4(b), Incone Tax Regs. A noncustodial parent
may be entitled to a dependency exenption deduction under section

151 if the noncustodi al parent attaches to his or her tax return

3The anpunt stated in the notice of deficiency for taxable
year 2002 was based on respondent’s determ nation that
petitioner’s correct filing status was married filing separately.
Respondent now concedes that petitioner’s correct filing status
is single and that the correct anmount of the deficiency for
t axabl e year 2002 is $5, 186.

The Form 4549, |nconme Tax Exam nation Changes, attached to
the notice of deficiency for taxable year 2002 shows that
respondent applied a $4, 027 overpaynent from a subsequent tax
year against petitioner’s 2002 deficiency.

4Sec. 7491(a)(1l) does not apply in the instant case because
petitioner did not conply with the substantiation and docunent
production requirenents. See sec. 7491(a)(2).
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a Form 8332 or simlar witten declaration, signed by the
custodi al parent, stating that the custodial parent will not
claimthe child as a dependent for the cal endar year. Sec.

152(e)(2); Mller v. Conm ssioner, 114 T.C. 184 (2000). The

di vorce decree incorporated the May 29, 1998, custody order that
granted primary physical custody to M. Royster. Petitioner, as
t he noncustodi al parent, did not attach to her 2001 or 2002
return a Form 8332 or simlar witten declaration by M. Royster
stating that he would not claimthe children as dependents.
Accordingly, we hold petitioner is not entitled to dependency
exenption deductions for her children for taxable years 2001 and
2002.

In general, in order to qualify for head of household filing
status, the earned incone credit, the child tax credit, and the
additional child tax credit, the taxpayer nust show that she was
entitled to a dependency exenption deduction for her child and/or
the child lived wwth the taxpayer for over half of the taxable
year. See secs. (2)(b)(1) (A, 32(a), (c), 24(a), (c).

Petitioner did not provide credi ble evidence that her children
lived with her for over half of each taxable year in issue® and,
as noted above, petitioner is not entitled to dependency

exenption deductions for her children for each taxable year in

SAt trial, petitioner admtted that she did not have any
evi dence proving that her children lived with her for over half
of each year in issue.



- 6 -
i ssue. Accordingly, we hold petitioner is not entitled to file
as a head of household or claimthe earned incone credit, the
child tax credit, and the additional child tax credit for taxable
years 2001 and 2002.

To reflect the foregoing,

Deci sion will be entered

for respondent.




