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MVEMORANDUM OPI NI ON

HALPERN, Judge: By notice of deficiency dated Decenber 9,
2005 (the notice), respondent determ ned deficiencies in, and
additions to, petitioner’s Federal inconme tax as foll ows:

Additions to Tax
Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654

2002 $27, 306 $6, 144 To be determ ned $912
2003 14, 423 1, 672 To be determ ned 174
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. All dollar anounts have been rounded to the nearest
dollar. Petitioner bears the burden of proof. See Rule 142(a).!?

Backgr ound

Petitioner filed a petition, an anended petition, and a
second anended petition. Petitioner showed his address in each
as being in Newtown, Pennsylvani a.

Respondent noved to dismss for failure to state a claim
upon which relief can be granted and to i npose a penalty under
section 6673 (the notion). The notion was called for hearing on
August 9, 2006, and petitioner and respondent’s counsel appeared
and were heard. Thereafter, we disposed of the notion by order
of the same date, granting in part and denying in part. |n that
order, we stated: “Petitioner’s second anended petition contains
not hi ng but frivol ous and groundl ess argunents that nmerit no
extended di scussion.” W found, however, that certain
al | egations nade by petitioner at the hearing could be construed

as petitioner’s assertion that respondent erred in the notice in

! Petitioner makes no argunment that the burden of proof has
shifted to respondent pursuant to sec. 7491(a), nor would we
sustain that argunent since, anong other things, as discussed
infra, petitioner has introduced no credible evidence that the
bank deposits herein described have a nontaxabl e source. See
sec. 7491(a)(1).
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maki ng a positive adjustment of $38,767 to petitioner’s 2002
t axabl e i nconme on account of unexpl ai ned deposits to petitioner’s
bank account at Sovereign Bank and in determ ning that he was
liable for self-enploynment tax on that inconme. W advised
petitioner that bank deposits are prinma facie evidence of incone,
and we pointed himto authority for that proposition. W deened
petitioner to have conceded all adjustnents to incone nmade by
respondent in the notice except for the aforenenti oned $38, 767
adj ustnment and the rel ated determ nation of self-enploynent tax
ltability. W further deenmed petitioner to have conceded al
additions to tax determned in the notice. W denied w thout
prejudi ce that portion of the notion asking for a penalty under
section 6673. W reviewed for petitioner’s benefit the
provi sions of section 6673(a)(1), and we warned him “Petitioner
is herewith expressly advised that the Court may very well inpose
on hima substantial penalty under section 6673 if he persists in
advancing frivol ous or groundl ess argunents or if he should
subsequently be found to have instituted or to have nuintai ned
this action primarily for delay.”

Subsequent|ly, on Novenber 26, 2007, we held a trial. At the
trial, respondent conceded that the $38, 767 adjustnent was
overstated by $7,000 and that petitioner had no liability for
sel f-enpl oynent tax. W accepted those concessions. The only

issue left for disposition was respondent’s positive adjustnment
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of $31,767 to petitioner’s 2002 incone. The adjustnent is
described in the notice as an increase in petitioner’s taxable
inconme resulting froman analysis of his 2002 bank deposits. At
trial, in support of the adjustnent, respondent proffered bank
records pertaining to a savings account in petitioner’s nane at
Soverei gn Bank and show ng, anong other things, deposits and wire

transfers into the account as foll ows:?

Dat e Anmount Sour ce
Jan. 16, 2002 $18, 000 Wre transfer
July 18, 2002 10, 000 Wre transfer
Cct. 7, 2002 1, 326 Deposi t
Nov. 1, 2002 2,441 Deposi t
Tot al $31, 767

The two wire transfers were received by Sovereign Bank from First
Clearing Corp. The Novenber 1, 2002, deposit was of a check from
the Travelers Indemmity Co. The Cctober 7, 2002, deposit is
unexpl ai ned. At trial, petitioner acknow edged receiving a check
for an insurance claim He al so acknow edged receiving a check
for unenpl oynment conpensation. He testified that the wire

transfers were of noney that he noved from ot her noney market

2 The records were acconpanied by a certification of
records by an official of Sovereign Bank. W reserved ruling on
the adm ssibility of the records to give petitioner a chance to
argue on brief that the records should not be admtted into
evidence. Since petitioner’s brief contains no argunent on that
score, we deem no objection to be nade, and we receive the
records into evidence w thout objection.
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accounts. He offered no further explanation, or particulars, of
t he deposits.

At the conclusion of the trial, the Court requested seriatim
briefs, respondent going first. The Court directed petitioner to
the requirenments of Rule 151, which, anong other things, sets
forth the requirenents for the formand content of briefs.
Respondent’s brief conplies with the requirenents of Rule 151,
cont ai ni ng, anong ot her things, proposed findings of fact and a
| egal argunent. Petitioner answered respondent’s brief with a
docunent that fails to conply with the requirenents of Rule 151.
It neither proposes any findings of fact nor makes any objection
to respondent’ s proposed findings of fact. See Rule 151(e)(3).
It contains only tax-protester rhetoric. |In substantial part, it
reads as foll ows:

Respondent served Petitioner with a Notice of

Defici ency apparently based upon Respondent’s m staken

belief that the Petitioner, for the time period stated

in the Notice, was, in fact, a “U S. citizen.” And,

noreover, a “taxpayer” as defined in 26 USC 7701.

Petitioner has not conducted his life as a “U S
citizen” for many years, having |earned (discovered)

the differences between a natural born American G tizen

of the state and that of a 14th Amendnent federal

citizen — subject. Petitioner has long rejected the

status of “U.S. citizen”, and any witings or

statenents to the contrary (by Petitioner) were based

upon governnent deceit and deception in failing to

advi se Petitioner of the consequences of that “status.”

Petitioner denies being (for the period at issue)

a resident and/or citizen of the United States and is

in fact domciled in the soverei gn Republic of
Pennsyl vania, and claimng state Citizenship. * * *
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Respondent may have jurisdiction to assess “U. S.

citizens”, wherever “resident”, but again, Petitioner
rejects that status * * *

The tax at issue Respondent seeks to inpose upon

Petitioner goes far beyond Congress’ constitutionally
del egated powers * * *

* * * * * * *

Bef ore Tax Court can proceed to adjudicate the

matters herein, Respondent nust first establish that
Petitioner is/was a “U. S. citizen” during the period at
i Ssue.

Absent the required personamjurisdiction, this

case nust be di sm ssed.

[ si gnat ur e]

Il ya Roytburd
Sovereign Anerican Citizen

Di scussi on

Deficiencies in Tax

The only adjustnment relating to the deficiencies in tax

determ ned by respondent in the notice that remains at issue is

respondent’ s adjustnment for 2002 of (after a concession) $31, 767

on account of unexpl ai ned bank deposits. Respondent has produced

evi dence of those deposits, and petitioner does not contradict

the fact of the deposits. Moreover: “A bank deposit is prim

faci e evidence of inconme and respondent need not prove a likely

source of that incone.” Tokarski v. Commi ssioner, 87 T.C. 74, 77

(1986) .

Petitioner bears the burden of proving that the inconme

was from a nontaxabl e source or otherw se excluded fromhis gross
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income by law. See, e.g., Mantakounis v. Conm ssioner, T.C

Meno. 2002- 306.

Petitioner nmakes no argunent on brief concerning the bank
deposits, and that failure is sufficient for us to concl ude that
he has abandoned the controversy with respect to those itens.

See Rybak v. Comm ssioner, 91 T.C 524, 566 n.19 (1988).

Moreover, at trial, petitioner’s only explanation of the
unexpl ai ned deposits was by generalized, uncorroborated, and
self-serving testinony that the unexplained deposits were
primarily from purported other bank accounts. Petitioner did not
identify those accounts. He provided no statenents show ng
deposits to and withdrawals fromthose accounts, nor did he cal
any financial adviser or other person who could have corroborated
his claimthat he was nerely redepositing al ready taxed or

nont axabl e funds. Petitioner had anple tinme and opportunity to
obtain corroborating evidence. W had advised himin our order
di sposing of the notion that respondent had identified
unexpl ai ned deposits to his Soverei gn Bank account and that
unexpl ai ned bank deposits were prima facie evidence of incone.

We need not accept self-serving testinony, even if unopposed.

Fl ei scher v. Conm ssioner, 403 F.2d 403, 406 (2d Cr. 1968),

affg. T.C. Meno. 1967-85; see al so Tokarski v. Conm Ssioner,

supra at 77 (“Under all the circunstances, we are not required to

accept the self-serving testinony of petitioner * * * as
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gospel .”). Moreover, we are entitled to infer frompetitioner’s
failure to offer evidence concerning the source of the deposits
t hat such evidence woul d have been unfavorable to petitioner’s

case. See Wchita Term nal Elevator Co. v. Conm ssioner, 6 T.C

1158, 1165 (1946), affd. 162 F.2d 513 (10th Cir. 1947).
Petitioner has failed to prove that deposits to his Sovereign
Bank account in 2002 totaling $31, 767 were from a nont axabl e
source or otherw se excluded by law. W sustain respondent’s
determ nation of a deficiency in tax for 2002 on account of the
om ssion of that anmount from petitioner’s taxable incone.

1. Section 6673 Penalty

In pertinent part, section 6673(a)(1l) provides a penalty of
up to $25,000 if the taxpayer has instituted or nmintained
proceedi ngs before the Tax Court primarily for delay or the
t axpayer’s position in the proceeding is frivolous or groundl ess.
We have al ready determ ned that the second anended petition
contains nothing but frivolous and groundl ess argunents. In our
order disposing of the notion, we warned petitioner that we m ght
i npose on hima substantial penalty under section 6673 if he
persisted in advancing frivol ous or groundl ess argunents or if he
shoul d subsequently be found to have instituted or to have
mai ntai ned this action primarily for delay. Petitioner’s brief,
whi ch we have set forth in substantial part, shows that he has

persisted in that sanctionable conduct. Moreover, we can see
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little reason for petitioner’s having instituted this proceedi ng
but to delay the collection of Federal incone tax due and ow ng.
Petitioner has not only wasted his tine, but he has al so wasted
the time of respondent’s enpl oyees, officers, and counsel, not to
mention the waste of the Court’s tinme in disposing of this case.
“The purpose of section 6673 is to conpel taxpayers to think and

to conformtheir conduct to settled principles before they file

returns and litigate.” Takaba v. Comm ssioner, 119 T.C 285, 295
(2002). Petitioner is deserving of a substantial penalty. W
shal | exercise our authority under section 6673(a)(1l) and require
petitioner to pay to the United States a penalty of $5, 000.

[11. Concl usion

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.




