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For many years P has lived with and cared for his
father in Florida. 1In 2003 P's father, who was
i nsol vent and had substantial unpaid incone tax
liabilities, transferred to P, for little or no
consi deration, the condom niumin which they both
resided. The IRS had previously determ ned, for
pur poses of calculating his reasonable collection
potential, that P°s father had zero net equity value in
the condomnium After the transfer R determ ned that
pursuant to sec. 6901, |I.R C., P has transferee
l[iability equal to the condom nium s fair market val ue
as of the date of the transfer. R contends that the
transfer was constructively fraudul ent under Florida's
Uni f orm Fraudul ent Transfer Act (FUFTA), which applies
to certain transfers of “assets”, defined in Fla. Stat.
Ann. sec. 726.106(2)(b) (West 2000) to exclude property
that is “generally exenpt under nonbankruptcy law'. P
asserts and R does not deny that under Florida |aw the
condom niumwas his father’s exenpt honestead property.
Consequently, P argues, because the condom ni um was
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“general |y exenpt under nonbankruptcy law’, it is not
an “asset” for purposes of the FUFTA and its transfer
to P is not avoi dabl e under the FUFTA

Held: As to the United States, honmestead property
is not “generally exenpt under nonbankruptcy |aw’
wi thin the neaning of the FUFTA because it is reachable
by the United States through judicial process to
enforce collection of unpaid incone tax liabilities;
the condom nium constitutes an “asset” for purposes of
R s claimunder the FUFTA. Held, further, the care
that P provided for his father did not constitute
“reasonably equival ent value” for the condom ni um
wi thin the neaning of the FUFTA, and the transfer was
constructively fraudul ent thereunder. Held, further, R
is not equitably estopped from asserting transferee
liability under sec. 6901, I.R C., by virtue of having
previously determ ned that the condom nium had zero net
equity value as to Ps father for purposes of
cal cul ating his reasonable collection potential.

Scott E. Rubenstein, pro se.

Tinothy Sl oane and Sergi o Garci a-Pages, for respondent.

THORNTON, Judge: Respondent determ ned that pursuant to
section 6901 petitioner has transferee liability of $44,681, plus
interest as provided by law, arising fromhis father’s transfer
to himof a Florida condom nium?! Petitioner contends and
respondent does not appear to dispute that the condom ni um
qualified for honestead exenption under Florida |aw. The issues

for decision are: (1) Wuether the transfer was constructively

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure. All figures have been
rounded to the nearest dollar.
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fraudul ent pursuant to section 726.106(1) or (2) of Florida’s
Uni f orm Fraudul ent Transfer Act (FUFTA), codified at Fla. Stat.
Ann. secs. 726.101 to 726.112 (West 2000); and (2) whether
respondent is equitably estopped from asserting transferee
liability against petitioner.

FI NDI NGS OF FACT
The parties have stipulated sone facts, which we so find.
When he petitioned the Court, petitioner resided in Florida.

Petitioner's Care for H s Father

In 1989, with his nother’s health in decline, petitioner
nmoved fromhis honme in New Jersey to live with his parents in
Florida. 1n 1993 his nother passed away. Since then, petitioner
has continued to live with his father, Jerry Rubenstein, in
Florida. Wiile living wwth his father, petitioner has provided
care for him They have had no understandi ng or agreenent that
petitioner would be conpensated for these services. |Instead,
petitioner has been notivated to care for his father by |ove,
honor, respect, and devotion. Petitioner has never been a
| i censed caregiver or engaged in business as a caregiver for
profit.

The Condoni ni um

I n March 2002 Jerry Rubenstein purchased for $35,000 a
condom niumin Delray Beach, Florida (the condom nium. He and

petitioner have since resided there together. On February 21,
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2003, Jerry Rubenstein transferred the condom niumto petitioner
by warranty deed for stated consideration of $10 and “ot her good
and val uabl e consideration”. That sane day, petitioner recorded
the warranty deed with the Cerk and the Conptroller of Palm
Beach County, Florida. The fair narket val ue of the condom nium
was then $41,000, and there were no liens or other encunbrances
on the condom nium (w thout consideration of any Federal tax
lien). On July 22, 2004, petitioner nortgaged the condom niumto
secure a revolving credit agreenment with a bank.

Jerry Rubenstein’s Financial Crcunstances and Tax Liabilities

As of February 21, 2003--the day he transferred the
condom niumto petitioner--Jerry Rubenstein was insolvent and
unable to pay his debts. Petitioner was aware of this fact.
Jerry Rubenstein’s debts included $112,420 that he owed the
United States for unpaid Federal inconme taxes, penalties, and
interest for his taxable years 1994 through 2002. 2

On May 13, 2002, Jerry Rubenstein had submtted to the

I nternal Revenue Service (IRS) an offer-in-conprom se of $10, 000

2ln making this finding of fact, we have adhered to the
parties’ stipulation as to Jerry Rubenstein’s accrued tax debts.
It mght be argued that Jerry Rubenstein’ s tax debt for 2002
accrued no earlier than Apr. 15, 2003, the due date of his 2002
income tax return. See Roland v. United States, 838 F.2d 1400,
1403 (5th Gr. 1988). Petitioner, however, has made no such
argunment. In any event, any such argunent would not avail
petitioner since Jerry Rubenstein’'s tax debts for years before
2002, as accrued on the date of the transfer, appear to exceed
t he condom niunm s value as of that date.
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to settle his income tax liabilities for taxable years 1994
t hrough 2001. By letter dated Novenber 8, 2002, the IRS had
rejected his offer-in-conprom se on the ground that the anmount
offered was | ess than his reasonable collection potential (RCP)
of $34,475. According to an asset/equity table attached to the
rejection letter, in calculating Jerry Rubenstein’s RCP the IRS
had determ ned that his “Net Realizable Equity” in the
condom ni um was zero.?

On Septenber 29, 2004--sone 18 nonths after Jerry Rubenstein
had transferred the condom niumto petitioner--the IRS filed, for
the first time, a notice of Federal tax lien with respect to
Jerry Rubenstein’s unpaid assessnents for incone taxes,
penalties, and interest for the years 1994 through 2002.

Noti ce of Transferee Liability

By notice dated Cctober 17, 2005, the IRS determ ned that
petitioner had liability of $44,681, plus interest as provided by
| aw, as Jerry Rubenstein’s transferee of the condom nium wth
respect to Jerry Rubenstein’s unpaid incone tax, penalties, and

interest for taxable years 1998 through 2002.

The table lists “Real Estate” with a fair market val ue of
$41, 000 and “Quick Sal e Value” of 80 percent of this anount,
i.e., $32,800, offset by $32,800 of “Encunbrances or Exenptions”,
to arrive at net realizable equity in the real estate of zero.
The parties appear to agree that the real estate referenced in
this table is Jerry Rubenstein’s condom niumthat he |ater
transferred to petitioner.



OPI NI ON

A. Transferee Liability

Respondent contends that pursuant to section 6901(a),
petitioner, as the transferee of the condom niumfromhis father,
is liable for $41,000 plus “statutory interest” for unpaid tax
liabilities, penalties, and interest owed by his father.*

1. Section 6901

Section 6901(a) provides that the liability of a transferee
of a taxpayer’s property nmay be “assessed, paid, and collected in
t he sane manner and subject to the sane provisions and
limtations as in the case of the taxes with respect to which the
liabilities were incurred”. Section 6901(a) does not create or
define a substantive liability but nmerely provides the
Comm ssioner a procedure to assess and collect fromthe
transferee of property the transferor’s existing liability. See

Conm ssioner v. Stern, 357 U S. 39, 42 (1958) (discussing

statutory predecessor of section 6901). For purposes of this

case, the existence and extent of the transferee’s liability are

“This assertion apparently reflects the parties’ stipulation
that the fair market value of the condom niumon Feb. 21, 2003,
was $41,000. Inplicitly, then, notw thstanding that respondent’s
brief concludes by urging us to sustain his determ nation,
respondent concedes that the notice of transferee liability was
in error insofar as it asserted petitioner’s transferee liability
to exceed $41,000 plus “statutory interest”. Respondent has not
expl ai ned whether by “statutory interest” he neans anything ot her
than interest at the underpaynent rate of sec. 6621, accunul ating
on the principal of $41,000 fromthe date of transferee
liability. See infra note 18.
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determ ned by the law of the State in which the transfer

occurred; i.e., Florida.® See id. at 45; Sawer Trust V.

Comm ssioner, 133 T.C. _ , _ (2009) (slip op. at 20).

Respondent bears the burden to prove that petitioner is |liable as
Jerry Rubenstein’s transferee but not to show that Jerry
Rubenstein is liable for tax. See sec. 6902(a); Rule 142(d).

2. Fl ori da Uni form Fraudul ent Transfer Act

Respondent argues that petitioner is liable as a transferee
under Fla. Stat. Ann. sec. 726.106, which is identical to section
5 of the Uniform Fraudul ent Transfer Act (UFTA). \When certain
conditions are nmet, these provisions treat a “transfer” by an
i nsol vent debtor as constructively fraudulent; i.e., wthout

regard to the actual intent of the parties.® The FUFTA like the

5'n sone situations Federal |aw determ nes the exi stence and
extent of transferee liability. See, e.g., sec. 6324(a)(2), (b).

Fla. Stat. Ann. sec. 726.106 (West 2000) provides:

Transfers fraudulent as to present creditors

(1) Atransfer nmade or obligation incurred by a
debtor is fraudulent as to a creditor whose claimarose
before the transfer was nmade or the obligation was
incurred if the debtor nmade the transfer or incurred
the obligation wi thout receiving a reasonably
equi val ent val ue in exchange for the transfer or
obligation and the debtor was insolvent at that tine or
t he debtor becane insolvent as a result of the transfer
or obligation.

(2) Atransfer nmade by a debtor is fraudul ent as
to a creditor whose claimarose before the transfer was
made if the transfer was made to an insider for an
(continued. . .)
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UFTA, defines a “transfer” as a node of disposing of or parting
wth an “asset”. Fla. Stat. Ann. sec. 726.102(12); UFTA sec.
1(12), 7A (Part 11) UL.A 15 (2006). If the term“asset” does
not apply to property that has been conveyed, then there is no

“transfer”. Res v. Wntz Props., Inc. (Inre Wntz Cos.), 230

Bankr. 848, 860 (Bankr. 8th G r. 1999) (construing identical

| anguage in M nnesota UFTA). A threshold question, then, is

whet her the condom nium constituted an “asset” within the nmeani ng
of the FUFTA.

a. Wether the Condoni ni um Was an “Asset”

The FUFTA, |ike the UFTA, defines “asset” broadly as
“property of a debtor” but expressly excludes “Property to the

extent it is generally exenpt under nonbankruptcy law' .’ Fla.

5C...continued)

ant ecedent debt, the debtor was insolvent at that tine,
and the insider had reasonabl e cause to believe that

t he debtor was insol vent.

"The FUFTA, like the UFTA, also expressly excludes fromthe
definition of asset “Property to the extent it is encunbered by a
valid lien”. Fla. Stat. Ann. sec. 726.102(2)(a) (West 2000);
UFTA sec. 1(2)(i), 7A (Part 11) U L.A 14 (2006). *“Valid lien”
is defined to nean “a lien that is effective against the hol der
of a judicial |ien subsequently obtained by |egal or equitable
process or proceedings.” Fla. Stat. Ann. sec. 726.102(13); UFTA
sec. 1(13), 7A (Part 11) U L.A 15. Although the IRS treated the
condom ni um as having zero equity value, indicating that it was
burdened with “encunbrances or exenptions” equal to its value, as
di scussed in greater detail infra this characterization
apparently reflected a judgnent not that the condom ni um was
encunbered but that, as Jerry Rubenstein’s principal residence
and in the absence of approval by a Federal District Court, it
was exenpt fromlevy under sec. 6334(a)(13)(B). In any event,

(continued. . .)
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Stat. Ann. sec. 726.102(2)(b); UFTA sec. 1(2)(ii), 7A (Part 11)
U L. A 14. Petitioner contends, and respondent does not appear
to dispute, that the condom niumqualified as Jerry Rubenstein’s

honest ead under Florida |law.® Consequently, petitioner suggests,

(...continued)
the parties have stipulated that there were no Iiens or other
encunbrances on the condom nium other than the Federal tax lien.
A Federal tax lien arises upon all property rights belonging to a
person |liable to pay any tax who has failed to pay the liability
after demand. See secs. 6321 and 6322. An unfiled Federal tax
lien, however, is not valid against, anong others, judgnent |ien
creditors. See sec. 6323(a). The IRS did not file its notice of
Federal tax lien against Jerry Rubenstein until Sept. 29, 2004,
about 18 nonths after the condom ni um was conveyed to petitioner
and shortly after petitioner had nortgaged it to a bank.
Accordingly, any Federal tax lien that arose with respect to the
condom nium by virtue of Jerry Rubenstein s unpaid tax
l[iabilities would not appear to be a “valid lien” wthin the
meani ng of the FUFTA. Consequently, the exclusion fromthe
definition of “asset” of property encunbered by a valid lien is
i napplicable to the condom ni um

8Fla. Const. art. X, sec. 4, provides in pertinent part:
Honest eads; exenptions

(a) There shall be exenpt fromforced sal e under
process of any court, and no judgnent, decree or execution
shall be a lien thereon, except for the paynent of taxes and
assessnents thereon, obligations contracted for the
purchase, inprovenent or repair thereof, or obligations
contracted for house, field or other |abor performed on the
realty, the follow ng property owned by a natural person:

(1) a honmestead * * * if |ocated within a municipality,
to the extent of one-half acre of contiguous |and, upon
whi ch the exenption shall be limted to the residence of the
owner or the owner’'s famly;

On suppl enental brief respondent states: “The condon ni um
may have qualified as a honestead under Florida | aw because, as
of the transfer date, the transferor resided in the condom ni um

(continued. . .)
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t he condom ni um was “generally exenpt under nonbankruptcy | aw’
and so does not constitute an “asset” within the neaning of the
FUFTA.

We have found no case expressly addressing this issue under
the FUFTA or any other State’'s version of the UFTA. Petitioner’s
position m ght appear to be bol stered by cases holding, as a
general proposition, that honesteads are “generally exenpt under
nonbankruptcy law’ and are thus excluded fromthe definition of

“asset” under the UFTA. See, e.g., ONeil v. Jones, 403 Bankr.

228, 236 (Bankr. D. Conn. 2009) (holding that honestead property
was not an “asset” under Connecticut UFTA to the extent of

$75, 000 honest ead exenption provided under Connecticut |aw and
stating that “a Debtor’s transfer of an interest in property that
i s exenpt under Connecticut |aw cannot be a fraudul ent transfer”

under Connecticut UFTA); Fidelity Natl. Title Ins. Co. V.

Shroeder, 101 Cal. Rptr. 3d 854, 858 (Ct. App. 2009) (holding

that the definition of “asset” under California UFTA excl udes

8. ..continued)
that was located within a nunicipality, the City of Delray

Beach.” Respondent has raised no issue as to the applicability
of the exception in the Florida honestead exenption |aw for
“paynent of taxes and assessnents thereon”. |In any event, this

exception, which the Court of Appeals for the Eleventh Crcuit
has described as applying to “unpaid property taxes on the
homestead itsel f”, Havoco of Am, Ltd. v. Hll, 197 F.3d 1135,
1142 n.10 (11th Gr. 1999), appears inapplicable to Jerry
Rubenstein’s unpaid incone tax liability.
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property subject to California s automati c honest ead exenption);

McCone County Fed. Credit Union v. Gibble, 216 P.3d 206, 210-211

(Mont. 2009) (holding that Montana UFTA could not be used to
avoid a transfer of honestead property because a honmestead is not
an “asset” under UFTA, stating that “The existence of honestead
exenption provisions in over 45 states quite sinply neans that
honmesteads are ‘generally exenpt’ from execution or forced

sales.”); Rich v. Rich, 405 S.E 2d 858, 861 (W Va. 1991)

(hol di ng that honestead property was not an “asset” under West
Virginia UFTA to the extent of $5,000 honestead exenption

provi ded under West Virginia |law); see al so Dzi kowski v. Delson,

247 Bankr. 873, 875 (Bankr. S.D. Fla. 2000) (stating in dicta
that a transfer of a honestead woul d not be avoi dabl e under the

FUFTA “because an interest in honmestead is ‘generally exenpt

under nonbankruptcy law ”). But see Burrows v. Burrows, 886 P.2d
984 (Okla. 1994) (holding that a father’s conveyance of honestead
property to avoid past-due support alinmony and child support was
fraudul ent under Gkl ahoma’s version of UFTA).

None of the just-cited cases, however, involved a situation
in which the United States sought to avoid a transfer as
fraudulent to collect unpaid tax liabilities. Some courts have
allowed the United States to avoid transfers of honestead
property under the relevant State's version of the UFTA but have

not expressly addressed whet her the honestead property should be
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considered to be “generally exenpt under nonbankruptcy |aw

wi thin the neaning of those laws. See United States v. Bigalk,

654 F. Supp. 2d 983, 991 n.7 (D. Mnn. 2009) (involving Mnnesota

UFTA); United States v. Stal ker, 86 AFTR 2d 2000- 5515, 2000-2

USTC par. 50,632 (MD. Fla. 2000) (involving FUFTA). O her
courts, including this Court, have held a transfer of a residence
to be fraudulent as to the United States under the rel evant
State’s version of the UFTA wi thout expressly discussing either
the subject “generally exenpt” |anguage or qualification of the

resi dence for honestead exenption. See Suchar v. Conmm ssioner,

T.C. Meno. 2005-23 (involving Maine UFTA); Estate of Johnson v.

Comm ssioner, T.C Meno. 2001-182 (involving FUFTA); United

States v. Tolbert, 100 AFTR 2d 2007-5982, 2007-2 USTC par. 50, 717

(WD. Ark. 2007) (involving Arkansas UFTA), affd. 326 Fed. Appx.

412 (8th G r. 2009); Sequoia Prop. & Equip. Ltd. Pship. v. United

States, 90 AFTR 2d 2002-6728, 2002-2 USTC par. 50,773 (E.D. Cal.
2002) (involving California UFTA). Consequently, these cases
provide little guidance in construing the FUFTA | anguage in
guestion or the UFTA | anguage which it mrrors.

According to the official comrents to the UFTA, its purpose
is to “protect a debtor’s estate from bei ng depleted to the

prejudice of the debtor’s unsecured creditors.”® UFTA sec. 3,

°Courts have |l ooked to the official coments to the UFTA as
an aid in construing the UFTA as enacted, in one version or
(continued. . .)
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cnt. (2), 7A (Part Il) UL.A 48. In excluding fromthe
definition of “asset” property that is “generally exenpt under
nonbankruptcy | aw’, the UFTA recogni zes that exenption statutes
are “limtations on the rights and renedi es of unsecured
creditors, and it is therefore appropriate to exclude property
interests that are beyond the reach of unsecured creditors”. |d.
sec. 1, cm. (2), 7A (Part 11) U L.A 15. The comments indicate
that for this purpose the question is whether the creditor could
reach the property under either State or Federal | aw
Nonbankruptcy lawis the law of a state or federal

law that is not part of the Bankruptcy Code, Title 11

of the United States Code. The definition of an

“asset” thus does not include property that woul d be

subject to admnistration for the benefit of creditors

under the Bankruptcy Code unless it is subject under

other applicable law, state or federal, to process for

the collection of a creditor’s claimagainst a single

debtor. [ld. sec. 1, cnt. (2), 7A (Part I1) UL.A 16
(2006) ; enphasi s added. ]

The foregoing comments strongly suggest that property is not

“generally exenpt” as to a particular creditor, and thus falls

°C...continued)
anot her, by alnost all the States. See, e.g., Garrison City
Broad., Inc. v. York Qobstetrics & Gynecology, P.A , 985 A 2d 465,
468 n.5 (Me. 2009); dincher Supernmall Venture, LLC v. Col enman
Co., 739 N.W2d 815, 820-826 (S.D. 2007); Thonpson v. Hanson, 219
P.3d 659, 664 (Wash. 2009). Consulting these coments and
casel aw of other jurisdictions interpreting the UFTA appears
especially appropriate in the light of Fla. Stat. Ann. sec.
726. 112, which provides, substantially identically to UFTA sec.
11, 7A (Part 11) U L.A 203, that the FUFTA “shall be applied and
construed to effectuate its general purpose to nmake uniformthe
law with respect to the subject of the |law anong states enacting
it.”
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within the UFTA definition of “asset”, if that creditor could
reach the asset by judicial process. Oher coments, however,
suggest a different reading of the UFTA, at |east for purposes of
determ ni ng whether a debtor is insolvent:

The reference to “generally exenpt” property in
8 1(2)(ii) [of the UFTA] recognizes that all exenptions
are subject to exceptions. Creditors having speci al
rights against generally exenpt property typically
i nclude claimants for alinony, taxes, wages, the
purchase price of the property, and | abor or materials
that inprove the property. See Uniform Exenptions Act
8 10 and the acconpanying Comment. The fact that a
particular creditor may reach generally exenpt property
by resorting to judicial process does not warrant its
inclusion as an asset in determ ning whether the debtor
is insolvent. [ld.; enphasis added.]

Respondent urges us to construe these | ast-quoted
comments narrow y, stating on supplenental brief: “This
pro-creditor interpretation of the provision, narrowy
tailored to determ ni ng whether a debtor is insolvent,

i ncreases the chances that liabilities exceed assets and,
therefore, that the transferor wll be deened insolvent.”

It m ght be questioned whether “asset” should be defined
differently for different purposes under the UFTA. Cf. UFTA
sec. 1, 7A (Part I1) UL.A 13 (stating that the definitions
contained in this definitional section are for terns “As
used in this [Act]”). Utimately, however, we concl ude that
the official coments, which are sinply too anbi guous to
solve the interpretational problem presented, do not conpel

the conclusion that a creditor who is able to reach an
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i nsol vent debtor’s asset through judicial process is
forecl osed fromavoiding the debtor’s transfer of that asset
under the UFTA nerely because the asset is generally exenpt
as to other creditors. Such a conclusion would contravene
the policy of the UFTA to provide “renedi es for unsecured
creditors against transfers that inpede themin the
collection of their clainms.” 1d. cnt. (2), 7A (Part 11)
U L. A 15.

Consistent with this policy, the comments in question
are best read, we believe, as clarifying that if a creditor
cannot reach property that is “generally exenpt” (e.g., by
virtue of a honestead exenption that applies to nost but not
all creditors), then the property is not an “asset” for any

pur pose under the UFTA as to that creditor. Consequently,

that creditor could not avoid a transfer of the property
under the UFTA, notw thstandi ng that sonme other creditor,
who was able to reach the property through sone exception to
the exenption, mght be able to avoid a transfer.

Because the FUFTA is substantially identical to the
UFTA, we believe that the same considerations pertain in the
i nstant case. Consequently, insofar as the condom ni um was
subject to judicial process for collection by the United

States of Jerry Rubenstein’s Federal incone tax liabilities,
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it is properly considered to be an “asset” for purposes of
t he FUFTA

Clearly the condom ni um was subject to judicial process
by the United States to collect Jerry Rubenstein’ s taxes,
not wi t hst andi ng any honestead exenption. The Code provides
“two principal tools” to enforce the collection of unpaid
taxes: lien-foreclosure suits in Federal District Court
under section 7403(a) and adm nistrative |evy under section

6331(a). United States v. Natl. Bank of Commerce, 472 U.S.

713, 720 (1985). Pursuant to section 7403, as of the date
of the transfer the United States could have enforced its
lien on Jerry Rubenstein’s condomniumby filing suit in
Federal District Court, which would have been enpowered to
order the condom niunmis sale, notw thstandi ng any honest ead

protections. See United States v. Rodgers, 461 U S. 677,

701 (1983). Alternatively, the IRS could have sought
aut hori zation of the Federal District Court to |levy on the
condom nium 1 See sec. 6334(a)(13)(B), (e)(1)(A); United

States v. Estes, 450 F.2d 62, 65 (5th Cr. 1971) (stating

that a “honestead exenption does not erect a barrier around

¥These conclusions are not altered by the fact that in
cal culating Jerry Rubenstein’s reasonable collection potenti al
before the transfer, the I RS assigned zero net realizable equity
to the condom nium apparently treating it as exenpt for this
pur pose.
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a taxpayer’s honme sturdy enough to keep out the Conm ssioner
of Internal Revenue”).?!!

We conclude that, as to the United States, the
condom ni um was not “generally exenpt under nonbankruptcy
law within the neaning of the FUFTA. Consequently, we
concl ude that the condom niumwas an “asset” within the
meani ng of the FUFTA. W next consider whether the transfer
of this asset was constructively fraudul ent pursuant to the
FUFTA.

b. Whether the Transfer Was Constructively
Fr audul ent

Respondent contends that Jerry Rubenstein’s transfer of
the condom niumto petitioner was constructively fraudul ent
under Fla. Stat. Ann. sec. 726.106(1).' This section

(reproduced supra note 6) provides in pertinent part that a

NMbreover, the Florida honestead exenption does not spare a
residence froma Federal forfeiture. United States v. Lot 5, Fox

Gove, 23 F.3d 359 (11th Gr. 1994).

2Al ternatively, respondent argues that if we were to find
that the condom niunmis transfer was for an antecedent debt that
Jerry Rubenstein owed petitioner, the transfer was constructively
fraudul ent under Fla. Stat. Ann. sec. 726.106(2), which deals
with transfers by an insolvent debtor to an “insider” (defined
under Fla. Stat. Ann. sec. 726.102(7)(a)(1) to include a
“relative of the debtor”) for an “antecedent debt”. Because we
conclude that there was no antecedent debt and that the transfer
was constructively fraudul ent under Fla. Stat. Ann. sec.
726.106(1), we need not and do not address respondent’s
alternative argunent.
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transfer by a debtor is fraudulent as to a creditor if: (1)
The creditor’s claimarose before the transfer was nmade; (2)
the debtor did not receive a “reasonably equival ent val ue”
i n exchange for the transfer; and (3) the debtor was
insolvent at the tinme of the transfer or becane insolvent as
a result of the transfer.

The parties have stipulated that as of February 21,
2003, Jerry Rubenstein owed the United States $112,420 for
unpai d Federal incone taxes, penalties, and interest for his
t axabl e years 1994 t hrough 2002. Therefore, respondent’s
cl ai m arose before the transfer was nade. The parties have
further stipulated that Jerry Rubenstein was insolvent at
the tinme of the transfer. The issue, then, is whether Jerry
Rubenst ei n recei ved reasonably equi val ent val ue from
petitioner in exchange for the transfer.

Petitioner contends that the care he has provided to
his father constitutes fair consideration for the
condom nium Al though petitioner’s care of his father is
comendabl e, unfortunately for petitioner it does not, under
the rel evant | egal standard, constitute “reasonably
equi val ent value” for the transfer of the condom nium
Under the FUFTA, “Value” is given for a transfer if
“property is transferred or an antecedent debt is secured or

satisfied”. Fla. Stat. Ann. sec. 726.104(1). Under these
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provi sions, “value” does not include “an unperforned prom se
made otherwi se than in the ordinary course of the promsor’s
busi ness to furnish support to the debtor or another
person.” |d. Consistent with the UFTA's purpose “to
protect a debtor’s estate from being depleted to the
prejudi ce of the debtor’s unsecured creditors”, these
provisions reflect that “Consideration having no utility
froma creditor’s viewpoint does not satisfy the statutory
definition.” UFTA sec. 3, cm. (2), 7A (Part 11) U L.A 48.

Petitioner transferred no property, or only m ninal
property, in exchange for the condom nium?®® Petitioner
appears to concede that the care he provided his father gave
rise to no debt on his father’s part. Petitioner testified:
“The things | did, | did out of love. | never felt this was
a debt.” Indeed, Florida |law presunes that a parent is not
obligated to pay a child, though of full age, for services
the child mght performwhile living with the parent at hone

as one of the famly. See MIIs v. Joiner, 20 Fla. 479,

492-493 (1884): Della Ratta v. Della Ratta, 927 So. 2d 1055,

1058-1059 (Fla. Dist. C. App. 2006). The presunption can

BAl t hough the warranty deed recites that petitioner paid
$10 for the condom nium petitioner testified that he did not
recall whether he had actually paid his father the $10. W are
not persuaded that petitioner paid the $10. |In any event, even
if petitioner had paid the $10, it would not constitute
“reasonably equival ent value” for the condom nium which had a
fair market value of $41,000 on the date of the transfer.
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be overcone by proof of a special contract or by an express

or inplied promise. MIlIls v. Joiner, supra at 492-493;

Della Ratta v. Della Ratta, supra at 1059. Such proof is

absent here.

Petitioner suggests that his father had a noral
obligation to conpensate himfor his caregiving. The
sati sfaction of a noral obligation, however, does not
constitute “value” within the neaning of the FUFTA.

Henkel v. Green, 268 Bankr. 628, 651 (Bankr. M D. Fla. 2001)

(finding that any noral or famly obligation to pay for a
daughter’s wedding or to give her a wedding gift was not
reasonabl y equi val ent val ue for purposes of Bankruptcy Code
section 548). 1

Petitioner argues that, in transferring the
condom nium neither he nor his father intended to hinder
the collection of taxes. Because respondent has shown that
the elenments of Fla. Stat. Ann. sec. 726.106(1) have been
met, however, the transfer is treated as constructively
fraudul ent; no showi ng of actual fraudulent intent is

required. See Gen. Trading Inc. v. Yale Materials Handling

Corp., 119 F.3d 1485, 1499 (11th Gr. 1997).

YFla. Stat. Ann. sec. 726.104(1), defining “value” for
pur poses of the FUFTA, is identical to UFTA sec. 3(a). Sec.
of the UFTA, in turn, is adapted from Bankruptcy Code sec.

3(a)

548(d)(2)(A). See UFTA sec. 3, cm. (2), 7A (Part 11) U L.A 48.



B. Equi t abl e Est oppel

In 2002 respondent rejected Jerry Rubenstein’s offer-
i n-conprom se, determning that he had offered |l ess than his
reasonabl e collection potential. A table attached to the
determ nation notice showed Jerry Rubenstein s “net
realizable equity” in the condom niumto be zero, apparently
treating it as “exenpt”. As a result, petitioner argues,
respondent shoul d be equitably estopped from now asserting
transferee liability against him W disagree.

As a general matter, “the doctrine of equitable
estoppel is applied against * * * [the Conm ssioner] ‘wth

the utnost caution and restraint.’” Boulez v. Conni ssioner,

76 T.C. 209, 214-215 (1981) (quoting Estate of Enerson v.

Comm ssi oner, 67 T.C. 612, 617-618 (1977)), affd. 810 F.2d

209 (D.C. Cr. 1987). The Court of Appeals for the El eventh
Crcuit, to which any appeal of this case would lie, has
gquesti oned whet her equitabl e estoppel can ever be applied

agai nst the Government. See Savoury v. U S. Atty. Gen., 449

F.3d 1307, 1318 (11th Cr. 2006) (“it is far fromclear that
the doctrine of equitable estoppel may even be applied

agai nst a governnent agency. The Suprene Court has never
held that it may be.”) The Court of Appeals has also held
that insofar as a party may be permtted, as a natter of

|l aw, to invoke the estoppel doctrine against the Governnent,
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that party nust prove four elenents: “(1) words, conduct,
or acqui escence that induces reliance; (2) wllful ness or
negligence with regard to the acts, conduct, or

acqui escence; (3) detrinental reliance; and (4) affirmative

m sconduct by the Governnent.” United States v. MCorkle,

321 F.3d 1292, 1297 (11th G r. 2003).

Petitioner has proven none of these elenments. 1In the
first instance, we do not see how t he conpl ai ned- of
communi cation fromthe RS to Jerry Rubenstein induced
petitioner to do anything. Nor are we persuaded that
petitioner relied upon the communication to his detrinent.
After all, it was Jerry Rubenstein, not petitioner, who

transferred the condom nium?® Cf. Boul ez v. Comm ssioner,

supra at 215 (holding that to establish equitable estoppel
agai nst the Governnent, there nust be detrinental reliance
by the party claimng the benefit of the doctrine). W also

do not believe that there was any wi |l ful ness or negligence

5petitioner argues that he has suffered detrinent in that,
in addition to any transferee liability he nay have, he is
obligated to repay noney that he allegedly borrowed through his
revolving line of credit, which is secured by a nortgage on the
condom nium Inposition of transferee liability, however, would
| eave petitioner no worse off than if he had never received the
condom ni um since he has gai ned ownership of the condom nium as
wel | as any cash borrowed through his revolving line of credit.
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i nvol ved in the conpl ai ned-of conmuni cation.® Nor has
petitioner shown affirmative m sconduct by the Governnent.
“Affirmati ve m sconduct requires nore than governnent al

negl i gence or inaction”. United States v. MCorkle, supra

at 1297. Rather, affirmative m sconduct requires ongoing
active m srepresentations or a pervasive pattern of false
prom ses, as opposed to an isolated act of providing

m sinformation. Watkins v. U.S. Arnmy, 875 F.2d 699, 708

(9th Gr. 1989). The IRS conmmunication of which petitioner

conplains falls far short of affirmative m sconduct.?’

®Respondent did not misrepresent that the condom ni um was
exenpt fromlevy. A taxpayer’'s principal residence is exenpt
fromlevy until a Federal District Court approves the levy. Sec.
6334(a)(13)(B), (e)(1)(A). Petitioner argues that the Internal
Revenue Manual (I RM neverthel ess required that respondent
include the equity in the condomniumin his father’s reasonabl e
collection potential. The IRMas in effect at relevant tines
stated that “Equity in real estate is included in calculating the
t axpayer’s reasonabl e collection potential and in an acceptabl e
offer ampunt.” IRMpt. 5.8.5.3.11(1) (Nov. 1, 2000). Respondent
has acknow edged that the I RS “soneti nes exercises the discretion
to accept offers for less than RCP [reasonabl e coll ection
potential] by subtracting the value of a taxpayer’s residence
from|[reasonable collection potential]”, which it didin this
case. By excluding the value of the condom niumfrom Jerry
Rubenstein’s RCP, the IRS did not engage in a “fal se
representation or wongful, msleading silence”, which this Court
has held to be a requisite elenent of a claimfor equitable
est oppel against the Governnent. See Norfolk S. Corp. V.
Comm ssioner, 104 T.C 13, 60 (1995), affd. 140 F.3d 240 (4th
Cr. 1998).

"Petiti oner also conplains on brief that respondent has
been unresponsive to his discovery requests in this litigation.
These untinely rai sed conplaints provide no basis for invoking
equi t abl e estoppel agai nst respondent’s determ nation of

(continued. . .)



C. Concl usion

Pursuant to section 6901(a), petitioner has transferee
l[iability of $41,000 plus interest for unpaid tax
liabilities, penalties, and interest owed by Jerry
Rubenstein for his taxable years 1998 through 2002.1 W
have considered all contentions that petitioner has raised
for a contrary result. Contentions not expressly addressed
herein we find to be without nerit or unnecessary to reach.

To reflect the foregoing and respondent’s concessi on,

Deci sion will be entered

under Rul e 155.

(... continued)
transferee liability.

8The parti es have not addressed the manner in which
interest is to be conputed. W expect this matter to be resol ved
in the Rule 155 conputati on.



