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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

MARVEL, Judge: Respondent determ ned a deficiency of
$103, 194 and a section 6662(a)! accuracy-rel ated penalty of

$20,634 with respect to petitioner’s 2004 Federal incone tax.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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After concessions,? the issues for decision are:

(1) Whether, and to what extent, petitioner is entitled to
certain deductions clainmed on his Schedule A Item zed
Deduct i ons;

(2) whether, and to what extent, petitioner is entitled to
busi ness expense deductions clainmed wth respect to a business
activity known as Egl obal Call Sol utions;

(3) whether petitioner is liable for the 10-percent
addi tional tax under section 72(t) on early distributions from
qualified retirenent plans; and

(4) whether petitioner is liable for the section 6662(a)
accuracy-rel ated penal ty.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulation of facts and supplenmental stipulation of facts into
our findings by this reference. Petitioner resided in California
when he petitioned this Court.

Bef ore 2004 petitioner was enpl oyed as president of a

sof tware devel opnent conpany, Five-by-Five Networks, Inc. (Five-

2Respondent concedes the $101 divi dend i nconme adj ust nent.
Respondent al so concedes that petitioner is entitled to a hone
nortgage i nterest deduction of $32,905, and petitioner concedes
that he is not entitled to the remaining honme nortgage interest
deduction of $3,423. Respondent concedes that petitioner is
entitled to $10,998 of deductions clainmed on Schedule C, Profit
or Loss From Busi ness, for a business activity known as 4-Pl ay,
and petitioner concedes that he is not entitled to the remnai nder
of those deductions cl ai nmed.
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by-Five Networks). Before and during 2004 petitioner was

i nvolved in various business ventures related to software

devel opnent and tel ephone call centers in Vietnam and the United
St at es.

Petitioner’'s Testinony at Tri al

Petitioner testified regarding his involvenent with several
busi ness entities during 2003 and 2004. Al though we find that
petitioner was engaged in a business activity during 2004 under
t he nane Egl obal Call Solutions, petitioner did not introduce
docunents to establish the relationship, if any, between Egl obal
Call Sol utions and ot her business activities nentioned during his
testinmony. We are not willing to make findings of fact regarding
t hose business activities based solely on petitioner’s
uncorroborated testi nony. However, we summarize petitioner’s
testinmony to provide a framework for our holdings. That summary
is set forth bel ow.

Fi ve-by-Five Networks® started a software devel opnent center
in Vietnam Sonetine around Decenber 2003 or January 2004, when
Fi ve-by-Fi ve Networks ran out of noney, petitioner acquired as

severance fromhis enploynent with Five-by-Five Networks* the

3The record does not show what kind of entity Five-by-Five
Net wor ks was, nor does the record show who owned it.

“The record does not show in which year (2003 or 2004) this
occurred or whether petitioner included the value of the software
programin his incone.
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rights® to a software devel opment programthat the Vietnam center
was devel oping. Specifically, petitioner acquired the rights to
two assets--1-Contact, integrated software that assisted with
| nternet sales, and Hey-Voice, call center software that provided
an automated list of options over the tel ephone. However, when
petitioner acquired the rights to the software, it was not ready
for imedi ate use.

After receiving the rights to the software from Fi ve-by-Fi ve
Net wor ks, petitioner arranged for enployees at a Vietnam cal
center to integrate the software petitioner had acquired from
Fi ve- by-Five Networks into a software programcalled Integrated
Agent Desktop. Integrated Agent Desktop was necessary for
petitioner’s business to operate. Devel opnent and testing of
| nt egrat ed Agent Desktop occurred fromearly 2004 through August
2004. In March 2004 Integrated Agent Desktop was brought online
in beta version, and in June 2004 it was formally | aunched.
Around August or Septenber 2004 | ntegrated Agent Desktop
underwent a maj or revision.

I n approxi mately Decenber 2003 or January 2004 petitioner
al so obtai ned® for $250,000 the rights to several assets from

Egl obal Call Networks, Inc. (Eglobal Call Networks), a

The record does not disclose how or in what nane petitioner
acquired the rights.

5The record does not disclose how or in what nane petitioner
acquired the assets.
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corporation that was in the business of selling calling cards.
Those assets included a Voice Over |IP network router in Vietnam
fiber optic links from San Francisco to Hong Kong and from Hong
Kong to Vietnam and billing equi pment in San Franci sco.
Petitioner nade a downpayment of $125,000 to Egl obal Cal
Net wor ks and paid the bal ance of the purchase price by giving
Egl obal Call Networks cash to keep its business afloat.’
Petitioner and Egl obal Call Networks did not execute any
agreenent or bill of sale formalizing the purchase. After the
purchase, petitioner began operating the assets jointly with
Egl obal Call Networks.

During 2004 petitioner effected several transactions using
the name Egl obal Call Networks. For exanple, on February 19 and
March 20, 2004, petitioner transacted with Business Wre using
Egl obal Call Networks’s account. Petitioner also placed an order
Wi th Source Voice Data Systens Sol utions under the nanme Egl oba
Call Networks and signed | oan docunents as president of Egl obal
Call Networks. In addition, petitioner had sone control of
Egl obal Call Networks’s checki ng account and used Egl obal Cal

Net works to transfer noney to Vi etnam

‘Petitioner did not introduce any bank records to docunent
his investnment, nor did he explain the relationship between
Egl obal Call Sol utions (the business he operated) and Egl obal
Cal | Net works.
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Petitioner also fornmed a conpany cal | ed Egl obal Vi et nam
Ltd. (Eglobal Vietnanm). Petitioner needed Eglobal Vietnamin
order to conduct business in Vietnam Egl obal Vi etnam operated
the call center in Vietnam Al though petitioner provided funding
to Eglobal Vietnam he held no ownership interest.?

I n 2004 Egl obal Vietnamentered into a | ease agreenent with
Quang Trung Software City Devel opnent Co. for a facility in
Vi etnam Egl obal Vietnam al so contracted wth Quang Trung
Software City Devel opnent Co. to construct a call center facility
in Vietnam In July 2004 Egl obal Vietnam noved into the newy
constructed call center facility, and in Septenber 2004 the cal
center started generating custoner traffic.

In October 2004 Egl obal Call Solutions began to generate
revenue. During 2004 Egl obal Call Solutions’s revenue cane from
two custoners, Tata Consulting and H & R Bl ock. Egl obal Cal
Sol utions earned inconme when enpl oyees of the two custoners
contacted the call center in Vietnamfor technical support
i nvol ving software operation.?®

Petitioner enployed a bookkeeper in Vietnamto help keep his

busi ness records. The bookkeeper used Qui ckbooks to keep

8Petitioner did not introduce any docunentation regarding
the formati on and ownership of Eglobal Vietnam

°Petitioner did not explain the relationship between Egl obal
Call Sol utions, Eglobal Call Networks, and Egl obal Vietnam but
his testinony inplied that Eglobal Call Solutions inconme was
generated by the business activity in Vietnam
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records, and petitioner reviewed the records when he visited
Vietnam The bookkeeper provided petitioner information fromthe
Qui ckbooks records to conplete his tax returns.

In 2005 Vi etnanmese authorities raided the Vietnamfacility
because, unbeknownst to petitioner, a manager of Egl obal Vi etnam
was operating without a required license. During the raid the
authorities seized various business records.

Petitioner’'s 2004 Return

Petitioner, a cash basis taxpayer, prepared his 2004 Form
1040, U.S. Individual Incone Tax Return (2004 return).

Petitioner’s Schedule A attached to his 2004 return showed t he

fol | ow ng:

Schedul e A Expenses Anmpunt
Medi cal and dental expenses! $41, 000
Taxes

State and | ocal incone taxes 2,621

Real estate taxes 10, 144

Per sonal property taxes 3, 450
Home nortgage interest and points 36, 328
Gfts to charity

G fts by cash or check 1, 360

O her than cash or check 112

Job expenses and nost ot her

m scel | aneous deduct i ons?
Unr ei mbur sed enpl oyee expenses 118, 052
Attorney’s and accountant’s fees 26,575

IAfter the application of the 7.5-percent floor under sec.
213(a).

2Amount s refl ect deductions as reported before application
of the 2-percent limtation under sec. 67(a).
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On the Schedule C, Profit or Loss From Busi ness, for Eglobal
Call Solutions attached to his 2004 return, petitioner reported

gross recei pts of $45,060 and the foll owi ng Schedul e C expenses:

Schedul e C Expenses Anmpunt
Adverti sing $34, 090
Comm ssions and fees 1,222
Contract | abor 4,534
Enpl oyee benefit prograns 4,532
| nsur ance 12, 389
Legal and professional services 1, 459
O fice expenses 8,123
Rent or | ease

Q her business property 88, 045
Suppl i es 2,333
Taxes and |icenses 3,123
Travel 6,123
Meal s and entertai nnment 16, 745
Uilities 13, 455
Wages 96, 050

'Amount reflects the deductions for neals and entertai nnent
expenses as reported before application of the 50-percent
[imtation under sec. 274(n).

Petitioner, who was not yet 59-1/2, reported $208, 226 of
t axabl e pension and annuity incone on his 2004 return.
Petitioner attached to his 2004 return Form 5329, Additional
Taxes on Qualified Plans (Including | RAs) and O her Tax-Favored
Accounts. On Form 5329 petitioner reported early distributions
of $2,895 that were subject to the section 72(t) additional tax

and early distributions of $28,900 that were not subject to

section 72(t) additional tax.?

101t appears that there is a mstake on petitioner’s Form
5329. He was supposed to report on line 1 all early
(continued. . .)
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In a notice of deficiency dated June 1, 2006, respondent
di sal l owed the nedi cal and dental expenses, unreinbursed enpl oyee
expenses, attorney’s and accountant’s fees, and part of the hone
nortgage interest and points reported on petitioner’s Schedul e A
Respondent al so disallowed all deductions relating to Eglobal
Call Solutions clainmed on petitioner’s Schedule C. 1! Respondent
al so determ ned that petitioner was |iable for section 72(t)
addi tional tax of $20,823 and a section 6662(a) accuracy-related
penal ty of $20, 634.

Petitioner tinely petitioned this Court, and a trial was
held. After trial we kept the record open to allow petitioner to
i ntroduce additional evidence to substantiate his Schedule A and
Schedul e C deductions. Specifically, we instructed petitioner
(1) to arrange for respondent to conduct a tel ephone interview of
t he bookkeeper in Vietnam (2) to obtain health insurance records
to substantiate his nedical expenses, and (3) to provide 2004 and
2005 bank statenments with respect to the Eglobal Call Sol utions

account and his personal account. Petitioner did not provide any

10¢, .. conti nued)
di stributions included in incone and then, of those distributions
reported on line 1, report on line 2 the distributions that are
not subject to the additional tax.

1Respondent al so disallowed all expenses clained on a
separate Schedule Crelating to a business called 4-Pl ay.
However, the parties have resolved this issue by agreenent.
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addi tional evidence, nor did he file a posttrial brief with the
Court.

OPI NI ON

Exhibits 6-P, 7-P, and 8-P

At trial we reserved ruling on petitioner’s Exhibits 6-P,
7-P, and 8-P. Exhibit 6-P is a conputer spreadsheet show ng
vari ous expenses for a 12-nonth period. Respondent objected to
Exhi bit 6-P on grounds of authenticity, best evidence, and
hearsay and because it was prepared in anticipation of
l[itigation. 1In his brief respondent contends that Exhibit 6-P is
an i nproper sunmary, chart, or calculation under rule 1006 of the
Federal Rules of Evidence because the underlying docunents used
to prepare the spreadsheet were not nmade avail able to respondent
and petitioner provided no testinony regarding the preparation of
t he spreadsheet.

Rul e 1006 of the Federal Rules of Evidence provides that the
contents of volum nous witings that cannot conveniently be
exam ned in court may be presented in the formof a chart,
summary, or calculation. It also provides that the originals or
duplicates of the summarized witings nust be nade avail able for
exam nation or copying, or both, by other parties at a reasonable
time and pl ace.

Exhi bit 6-P does not show the year to which the spreadsheet

relates or who prepared the spreadsheet. Petitioner did not
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present any credible testinony about the source of the anmounts
shown in the spreadsheet or what the expenses represented. |In
addi tion, even though we gave petitioner a posttrial opportunity
to provide to respondent and to the Court docunentation
substantiating the expenses he clained, petitioner did not take
advant age of the opportunity. Because petitioner did not produce
t he underlying docunentation that Exhibit 6-P purportedly
summari zed as required by rule 1006 of the Federal Rules of
Evi dence, we conclude that Exhibit 6-P is inadm ssible.

At trial respondent also objected to Exhibits 7-P and 8-P on
the basis of relevancy because they related to 2003 and not 2004.
Exhibit 7-P is a credit card statenment show ng charges for
Decenber 2003. Petitioner argued at trial that Exhibit 7-Pis
rel evant because he paid the credit card statenent in 2004.
However, petitioner did not prove that he paid the credit card
statenment in 2004. We conclude that Exhibit 7-P is not relevant
and therefore is inadmssible. Exhibit 8-P consists of copies of
the following receipts: (1) Radioshack recei pt dated January 9,
2004, paid in cash, (2) San Francisco International Airport
Par ki ng Recei pt dated Decenber 20, 2003, paid in cash, and (3)
Dougherty Shell receipt dated January 29, 2004, paid by credit
card. W conclude that the San Francisco International Airport

Par ki ng Receipt is not relevant because it was paid in 2003.
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However, because the other receipts reflect paynents in 2004, we
shall admt Exhibit 8-P.

1. Burden of Proof

In general, the Comm ssioner’s determ nation of a deficiency
is presuned correct, and the taxpayer bears the burden of proving

otherwi se. Rule 142(a); Wlch v. Helvering, 290 U. S 111, 115

(1933). Petitioner does not contend that section 7491(a), which
shifts the burden of proof to respondent if its requirenents are
met, applies, and petitioner has not produced evidence to show he
nmeets the requirenments of section 7491(a). The burden of proof
wWith respect to the deficiency in his tax, therefore, remains on
petitioner.

I11. Schedul e A Deductions

A. Medi cal Expenses

Expenses paid during the taxable year, not conpensated for
by insurance or otherw se, for nedical care of the taxpayer shal
be all owed as a deduction to the extent that such expenses exceed
7.5 percent of adjusted gross incone. Sec. 213(a). A deduction
is allowed only with respect to nedical expenses actually paid
during the taxable year, regardl ess of when the incident or event
whi ch occasi oned the expenses occurred. Sec. 1.213-1(a)(1),
| ncome Tax Regs.

Petitioner deducted $41, 000 of medi cal expenses on his

Schedule A. I n support of this deduction, petitioner introduced
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into evidence several docunents evidencing that he underwent
out patient surgery in Decenber 2004. Those docunents included
docunents titled “CQutpatient Surgery Postoperative
Orders/ Di scharge Instructions”, “Anesthesia Ri sk Information”,
and “Consent to Surgery/ Special Procedures/Anesthesia”, three
Expl anati on of Benefit forns frompetitioner’s health insurer, !?
and a nedical invoice for $10.49. Petitioner, however,
i ntroduced no credible evidence to prove that he paid any nedi cal
expenses in 2004. Although we allowed petitioner an opportunity
after trial to offer substantiation of the nedical expenses he
allegedly paid in 2004, petitioner failed to do so.

Because petitioner did not prove he paid any nedi cal
expenses in 2004, we sustain respondent’s determ nation
di sallowi ng petitioner’s nedi cal expense deducti on.

B. Unr ei mbur sed Enpl oyee Expenses

A taxpayer may deduct unrei nbursed enpl oyee expenses as an
ordi nary and necessary busi ness expense under section 162. Lucas

v. Comm ssioner, 79 T.C. 1, 6 (1982). However, an enpl oyee

cannot deduct such expenses to the extent that the enpl oyee is
entitled to reinbursenent fromhis or her enployer for
expenditures related to his or her status as an enployee. 1d. at

7. A ong with other m scell aneous item zed deducti ons,

2Al t hough petitioner provided several fornms fromhis health
insurer, petitioner testified that the cost of his procedure was
di sal l oned by his insurer because he had not paid the prem uns.
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unr ei nbur sed enpl oyee expenses are subject to the 2-percent of
adj usted gross incone limtation under section 67(a).

Petitioner claimed a $118, 052 deduction for unrei nbursed
enpl oyee expenses. Petitioner testified that sonme of the
unr ei nbur sed enpl oyee expenses related to his enploynent with
Fi ve- by- Fi ve Networks and were expenses not paid by Five-by-Five
Net wor ks. Petitioner, however, did not introduce any credible
evi dence that he actually paid any enpl oyee expenses or that he
was not entitled to rei nbursenent from Five-by-Five Networks for
t hose expenses. In addition, petitioner did not introduce any
credi bl e evidence regarding that part of his unreinbursed
enpl oyee expense deduction that did not relate to his enpl oynent
w th Five-by-Five Networks.

Because petitioner failed to prove he is entitled to a
deduction for unrei nbursed enpl oyee expenses, we sustain
respondent’s determ nation disallow ng the deduction.

C. Attorney’s and Accountant’s Fees

Petitioner clainmed a $26,575 deduction for attorney’s and
accountant’s fees as other m scell aneous item zed deducti ons.
Petitioner testified that at | east sone of those fees related to
two | awsuits invol ving his neighbor, one dealing with a sprinkler
system and the other involving a dispute over petitioner’s tree.
Petitioner did not introduce docunentation of his | egal expenses

fromthe attorney representing himin those matters, nor did he
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i ntroduce any credible evidence establishing that he actually
paid any fees to a professional or that the fees, if paid, were
deducti bl e. 13

Because petitioner failed to introduce credi ble evidence to
prove that he paid attorney’s and accountant’s fees during 2004
and that the fees, if paid, were deductible, we sustain
respondent’s determ nation disallow ng the deduction.

V. Schedule C Deductions for Eglobal Call Sol utions

Section 162(a) permts a taxpayer to deduct the ordinary and
necessary expenses paid or incurred during the taxable year in

carrying on a trade or business. See Conm ssioner v. Lincoln

Sav. & Loan Association, 403 U. S. 345, 352 (1971). |In order for

a taxpayer “to be engaged in a trade or business, the taxpayer
must be involved in the activity with continuity and regularity
and * * * the taxpayer’s primary purpose for engaging in the

activity must be for incone or profit.” Conmm Ssioner V.

G oetzinger, 480 U. S. 23, 35 (1987). An expense is ordinary if

it is normal, usual, or customary within a particular trade,

busi ness, or industry or arises froma transaction “of common or
frequent occurrence in the type of business involved.” Deputy v.
du Pont, 308 U. S. 488, 495 (1940). An expense is necessary if it

is appropriate and hel pful for the devel opnent of the business.

BBLegal expenses that are personal are not deductible. Sec.
262(a).
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See Conmi ssioner v. Lincoln Sav. & Loan Associ ation, supra at

353; Conm ssioner v. Heininger, 320 U S. 467, 471 (1943).

Section 262(a) disallows deductions for personal, living, or
famly expenses. See also sec. 1.162-17(a), Incone Tax Regs.
When a taxpayer establishes that he paid or incurred a
deducti bl e expense but does not establish the anmount of the
expense, we may estimate the anmount allowable in sone

ci rcunst ances (the Cohan rule). See Cohan v. Conm ssioner, 39

F.2d 540, 543-544 (2d Gr. 1930). There nust be sufficient
evidence in the record, however, to permt us to conclude that
t he taxpayer paid or incurred a deductible expense in at |east

the amobunt allowed. See WIllians v. United States, 245 F.2d 559,

560 (5th Gr. 1957). |In estimating the anount all owable, we bear
heavi |y upon the taxpayer who failed to maintain required records
and to substantiate deductions as the Code requires. See Cohan

v. Conm ssioner, supra at 544.

For certain kinds of business expenses, such as travel,
meal s, and entertai nnent expenses, section 274(d) overrides the

Cohan rule. See Sanford v. Comm ssioner, 50 T.C. 823, 827

(1968), affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-
5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,
1985). Under section 274(d), a taxpayer mnust satisfy strict
substantiation requirenents before a deduction is allowable. See

al so sec. 6001; sec. 1.6001-1(a), (e), Incone Tax Regs.
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Respondent does not dispute that petitioner had a busi ness
or that he was involved in that business with continuity and
regularity and for profit. Respondent contends, however, that
petitioner has not substantiated the expenses he clained on his
Schedule Crelating to Eglobal Call Solutions and that petitioner
has provided only self-serving testinony that he is entitled to
t he deductions. In addition respondent contends that the limted
docunentation introduced into evidence appears to reflect the
paynment of startup expenditures that are not deducti bl e under
section 195.

Section 195(a) provides that, except as ot herw se provi ded
therein, no deduction is allowed for startup expenditures. See

al so Hardy v. Conm ssioner, 93 T.C. 684, 687-693 (1989), affd. in

part and remanded in part per order (10th Cr., Qct. 29, 1990).
Section 195(c)(1) defines startup expenditures to nmean any anount
paid or incurred in connection with (i) investigating the
creation or acquisition of an active trade or business, or (ii)
creating an active trade or business, or (iii) any activity
engaged in for profit and for the production of incone before the
day on which the active trade or business begins, in anticipation
of becom ng an active trade or business, which if paid or
incurred in connection with the operation of an existing active

trade or busi ness would be allowed as a deduction for the taxable
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year in which paid or incurred.* Under section 195(c)(2)(B), an
acquired trade or business is treated as begi nning when the
t axpayer acquires it.1®

Al t hough petitioner testified he acquired various assets
during 2004, he also testified that the software assets he
acquired were still under devel opnment until approximately
Sept enber 2004 when a revision of the integrated software was
conpleted. According to petitioner, the Vietnamcall center did
not begin to service custonmers until Septenber 2004 and did not
generate any revenue until October 2004. Even if we accept
petitioner’s general and very vague testinony as credi ble and
assune that the Vietnamcall center’s business activity was a
part of petitioner’s Schedul e C business, Eglobal Call Solutions,
the testinony reveals that call center did not begin to function
until Septenber 2004 at the earliest and did not generate revenue

until COctober 2004. Consequently, we conclude on the record

14Sec. 195(b) (1) was anmended by the Anerican Jobs Creation
Act of 2004, Pub. L. 108-357, sec. 902(a)(1), 118 Stat. 1651,
effective for anounts paid or incurred after Cct. 22, 2004.
Under sec. 195(b)(1), as in effect both before and after the 2004
amendnent, a taxpayer nmay elect to treat startup expenditures as
deferred expenses that may be anortized as provided therein, and
the anortization period cannot begin any earlier than the nonth
in which the active trade or business begins. It does not appear
that petitioner elected to anortize any startup expenditures with
respect to Eglobal Call Solutions, and petitioner does not argue
t hat he nade the el ection.

petitioner testified that he acquired various assets. W
infer fromthis testinony that he did not acquire an active trade
or business during or before 2004.
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before us that any expenses paid before Septenber 2004 were
nondeducti bl e startup expendi tures under section 195(a).

We turn now to specific expenses petitioner deducted on the
Schedul e C for Eglobal Call Sol utions.

A. Adverti si ng

Petitioner claimed a $34, 090 deduction for advertising
expenses on his Schedule C. To substantiate the advertising
expenses, petitioner introduced into evidence several docunents
including: (1) An invoice dated February 19, 2004, from Business
Wre addressed to Eglobal Call Networks showi ng a paid nenbership
fee of $120, (2) a confirmation dated March 25, 2004, of a $74.93
paynment with petitioner’s credit card for pronoting an Internet
Web site address descri bed as “ww. egl obal cal | sol uti ons. cont
show ng the conpany nane as “egl obal call networks, inc”, (3) an
i nvoi ce dated March 31, 2004, from Business Wre for $440, (4) a
confirmation dated April 28, 2004, of a $49.95 paynent with
petitioner’s credit card for pronoting the Internet Wb site
“www. egl obal cal | sol utions.coni, and (5) an invoice for $1,081.42
dated April 30, 2004, from Focus Print n Copy primarily for “700
Brochures ‘ed obal Call Solutions’” that was stanped paid.

Because the Business Wre invoices show that the amounts
were paid on behalf of Eglobal Call Networks and not Egl obal Cal
Solutions or petitioner hinmself, we cannot determ ne whether they

were paid by petitioner or whether they related to Egl obal Cal
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Solutions. And although the paynent for pronoting Egl obal Cal
Solutions’s Internet Web site and the paynent for the Focus Print
n Copy invoice appear to relate to Eglobal Call Solutions, all of
t he expenses were paid before Septenber 2004.

In addition to the expenses di scussed above, petitioner
testified that nost of the advertising expenses related to the
pur chase of four custonmer lists at $5,000 each. Petitioner
testified that he paid for the custonmer lists by wire transfers
from his personal checking account;!® but even after we gave
petitioner a second opportunity to substantiate the paynents
after trial, petitioner never introduced evidence of the wre
transfers that he clains he made, nor did he submt any other
docunentation to establish he paid for the custoner lists.?

All of the docunentation of advertising expenses in the
record relates to expenses paid before petitioner’s business

becane operational. See, e.g., Feerick v. Conm ssioner, T.C

Meno. 1991-330. W conclude, therefore, that petitioner has

failed to prove he paid deductible advertising expenses during

petitioner testified that in the beginning he used his
personal checking account to pay expenses, but then he started
usi ng one of Egl obal Call Networks’s checking accounts.

YEven if petitioner were able to substantiate that he paid
for four customer lists, it appears that petitioner would not be
entitled a full deduction in 2004 for those paynents. Custoner
lists are generally considered sec. 197 intangibles that nust be
anortized over a 15-year period. Sec. 197(a), (d)(1)(O(ii);
sec. 1.197-2(b)(4), Income Tax Regs.
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2004, and we sustain respondent’s determ nation disallow ng the
deducti on.

B. Conmi ssi ons and Fees

Petitioner clainmed a $1, 222 deduction for comm ssions and
fees on his Schedule C. Petitioner testified that this deduction
represented paynents made by check to two peopl e who hel ped him
generate deals. Petitioner, however, testified that he did not
have copies of the checks or any ot her evidence to show whet her
or when he paid any conm ssions or fees. Petitioner’s testinony
about the conm ssions and fees he supposedly paid is insufficient
for the Court to nake an estinmate of this expense under the Cohan

rule. See Norgaard v. Comm ssioner, 939 F.2d 874, 879 (9th G

1991), affg. in part and revg. in part T.C. Meno. 1989-390. W
conclude, therefore, that petitioner failed to substantiate the
deduction he clainmed for conm ssions and fees, and we sustain
respondent’s determ nation disallow ng the deduction.

C. Contract Labor

Petitioner clained a $4,534 deduction for contract |abor on
his Schedule C. Petitioner testified that this deduction
probably represented paynents to people he paid by the hour. He
testified that he woul d have paid those people fromthe Egl obal
Call Sol utions account that he had set up with U S. Bank.
Petitioner did not have those bank statenents because he cl ai ned

that the bank statenents were seized by Vietnanese authorities in
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the 2005 raid on his office. Even if we accept as credible
petitioner’s testinony regarding the raid in Vietnam we are not
convinced that all relevant business records were in Vietnam or
were seized in the raid. Mreover, we gave petitioner an
opportunity after trial to obtain duplicate bank records from
U. S. Bank, but he did not do so. W conclude therefore that
petitioner failed to substantiate that he paid any contract | abor
expenses during 2004, and we sustain respondent’s determ nation
di sal l ow ng the deducti on.

D. Empl oyee Benefit Prograns

Petitioner claimed a $4,532 deduction for enployee benefits
on his Schedule C. Petitioner testified that this expense
i ncl uded cash paynents to the Vi etnanese Governnment for health
i nsurance. However, petitioner did not present any credible
evi dence to prove the nature, anmount, and purpose of the health
i nsurance he allegedly paid in 2004. Consequently, we concl ude
that petitioner failed to substantiate the deduction he clained
for enpl oyee benefits, and we sustain respondent’s determ nation.
E. | nsur ance
Petitioner clainmed a $12, 389 deduction for insurance on his
Schedule C. Petitioner testified that the insurance expense
nmostly represented insurance that he paid on his autonobile in
Vi etnam However, petitioner did not introduce any docunmentation

or other credible evidence to prove that he paid insurance or
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that he even had an insurable interest in a vehicle in Vietnam
Consequently, we conclude that petitioner has failed to
substanti ate the deduction he clained for an insurance expense,
and we sustain respondent’s determ nation.

F. Legal and Prof essi onal Services

Petitioner claimed a $1, 459 deduction for |egal and
pr of essi onal services on his Schedule C. In support of this
deduction, petitioner introduced into evidence an invoice dated
February 26, 2004, from Sedgwi ck Detert, Mdran & Arnold LLP and
Affiliated Entities for professional services through January 31,
2004. Petitioner testified the invoice related to expenses
incurred in establishing the organi zation and di ssolving his
relationship with Five-by-Five Networks. However, petitioner did
not introduce any evidence substantiating that he paid the
invoice in 2004 or show ng that the professional services rel ated
to Egl obal Call Solutions. Consequently, we concl ude that
petitioner has failed to substantiate the deduction he clained
for |l egal and professional services, and we sustain respondent’s
determ nati on

G O fice Expenses

Petitioner clained an $8, 123 deduction for office expenses
on his Schedule C. Petitioner testified that the office expenses
i ncl uded paynents for utilities in both his Vietnamand U. S.

offices. Petitioner also testified that he made the paynents
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fromeither his personal checking account or the account
establ i shed under the name Egl obal Call Sol utions, but petitioner
coul d not produce any cancel ed checks, bank statenents, or other
paynent records. As we have already stated several tines,
petitioner was given an opportunity to obtain his bank statenents
after trial and present themto respondent and the Court, but
petitioner did not do so.

Petitioner also introduced into evidence various receipts,
such as receipts from Stapl es, Radi oshack, ConmpUSA, Fry’s
El ectronics, and the U S. Postal Service, that may have been
included in office expenses. However, because we have no way of
determ ni ng whet her those recei pts represented busi ness or
personal expenses, we cannot conclude that those receipts
substantiate petitioner’s office expense deduction. ®

We conclude that petitioner has failed to substantiate his
deduction for office expenses, and we sustain respondent’s
determ nati on

H. Rent or Lease for O her Business Property

Petitioner claimed an $88, 045 deduction for rent or |ease
for other business property. Petitioner testified that the

property in question included [and in Vietnam on which petitioner

8Several of the receipts showed purchases of itens that
were personal and not related to Eglobal Call Solutions. For
exanpl e, one receipt fromFry's Electronics included a purchase
of a Euro Pro Shark Professional Iron, and another included a
purchase of a DVD entitled “Matri x Revol utions”.
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constructed a building. Petitioner testified that in 2004 he
pai d about $90, 000 to Quang Trung Software City Devel opnent Co.
for the lease. |In support of his testinony, petitioner
i ntroduced into evidence an unsigned copy of a |ease that showed
Egl obal Vietnamas the lessor. Petitioner testified that
al t hough the | ease showed Egl obal Vietnam as the |essor,
petitioner paid the rent. Petitioner clained that he had bank
statenents that would prove those paynents, but he did not
i ntroduce any docunentation at trial to substantiate the | ease
paynments he allegedly nade. Although we gave petitioner a
posttrial opportunity to produce the docunentation he cl ai ned he
had, petitioner did not do so.

We conclude that petitioner has failed to substantiate the
deduction for rent or |ease expenses for other business property,
and we sustain respondent’s determ nation.

l. Supplies

Petitioner claimed a $2,333 deduction for supplies.
Petitioner testified that he deducted anpbunts spent for generic
office supplies used in his Vietnamand U. S. offices. Although
petitioner introduced into evidence various receipts, we cannot
determine froma review of those receipts whether they reflect
busi ness or personal purchases. Because petitioner did not
i ntroduce any evidence that would allow us to estimte the

supplies petitioner purchased for Eglobal Call Solutions, we wll
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not apply the Cohan rule. See Norgaard v. Comm ssioner, 939 F.2d

at 879.

We conclude that petitioner has failed to substantiate the
deduction for supplies, and we sustain respondent’s
determ nation

J. Taxes and Licenses

Petitioner claimed a $3,123 deduction for taxes and |icenses
on his Schedule C. Petitioner testified that the taxes and
I i censes expense included a license fee that he paid to the
Vi et namese Governnent. However, because petitioner introduced no
evidence that he actually paid any license fee in 2004 or that a
license fee was required, the Cohan rule is not applicable here.
Consequently, we conclude that petitioner has failed to
substantiate his deduction for taxes and |licenses, and we sustain
respondent’ s determ nation.

K. Travel

Petitioner claimed a $6,123 deduction for travel.
Petitioner testified that the travel expense related primarily to
his Vietnamtrips and that he also attended a call center
conference in Ol ando, Florida.

Petitioner introduced into evidence two credit card
statenents showi ng purchases from China Air that he credibly
testified were for airplane tickets to Vietnam However, the

first credit card statenent shows a China Air purchase on
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Decenber 13, 2003, and the second shows two China Air purchases
on February 2 and February 6, 2004, of $876.50 each. The China
Air purchases occurred before the Vietnamcall center becane
operational in approximately Septenber 2004. At best, these
travel expenses are nondeducti bl e startup expenditures under
section 195. See supra pp. 17-19.

Petitioner also introduced in evidence a rental car receipt
from Ol ando, Florida, where he supposedly attended a call center
conference. Petitioner did not present corroborating evidence
regardi ng the conference, nor did he show that the car rental was
for business purposes. Consequently, we conclude that petitioner
failed to prove that he is entitled to deduct the rental car
expense. See sec. 274(d).

Petitioner also introduced into evidence nunmerous receipts
for gasoline purchases. Because petitioner did not produce any
m | eage or travel logs to substantiate that the gasoline
purchases related to his activities in Eglobal Call Solutions, we
conclude that he has failed to prove that the gasoline purchases
reflected on the receipts are deductible. See id. W sustain
respondent’ s determ nation.

L. Meal s and Entertai nnent

Petitioner claimed a $6, 745 deduction for neals and
entertai nment expenses. Petitioner introduced into evidence

restaurant receipts that he clainms were for various neetings.
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Al t hough petitioner provided sone testinony regardi ng the neal
recei pts, petitioner introduced no docunentation to show with
whom he nmet during these so-called neetings or whether the
nmeetings were related to his business activities. Petitioner has
not substantiated by adequate records or by sufficient evidence
corroborating his own statenent the business purpose of the
expenses as required under section 274(d). Consequently, we
conclude that petitioner has failed to substantiate the deduction
for meal s and entertai nnent expenses, and we sustain respondent’s
determ nation

M Uilities

Petitioner clainmed a $13, 455 deduction for utilities.
Petitioner testified that the utilities expenses primrily
represented the electricity cost in Vietnam?!® Because
petitioner did not provide any credible evidence that he paid
electricity bills in Vietnam we conclude that petitioner has
failed to substantiate the deduction for utilities. W sustain
respondent’ s determ nation.

N.  Wages

Petitioner claimed a $96, 050 deduction for wages.
Petitioner testified that all wages were paid in cash to

enpl oyees in Vietnam Petitioner also testified that the records

®Petitioner testified that the utility costs for his U S.
activities were de mnims in conparison to his utility costs in
Vi et nam
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of the wages paid to enpl oyees were included in the Qui ckbooks
accounting records seized by Vietnanese authorities. Petitioner
did not introduce any other evidence to prove that he paid wages
to enployees in Vietham Petitioner did not testify as to how
many enpl oyees he had or the anounts of their wages, and he nade
no effort to docunent this deduction by obtaining duplicate bank
records. W conclude therefore that petitioner has failed to
substanti ate the deduction for wages, and we sustain respondent’s
determ nation. 2

(@] O her Docunents and Receipts

Petitioner introduced in evidence additional docunents and
recei pts to substantiate his expenses clained on the Schedule C
To the extent we did not specifically address the docunents or
receipts in this opinion, we conclude that the docunents or
recei pts do not substantiate that petitioner was entitled to a
busi ness expense deduction for Eglobal Call Sol utions.

V. Section 72(t) Additional Tax

Section 72(t)(1) inposes an additional tax of 10 percent on
the portion of a distribution froma qualified retirenment plan
that is includable in gross incone, unless the distribution falls

under one of the exceptions in section 72(t)(2). Under certain

2ln his testinony petitioner made several references to a
m ni mum nont hly paynment of $15, 000 to Egl obal Vietnam for various
expenses i ncl udi ng wages associated with the Vietnamcall center.
Petitioner has failed to substantiate he made nonthly paynents as
al | eged.
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ci rcunst ances, the section 72(t) additional tax does not apply to
di stributions made to cover the costs of nedical care or of

hi gher education expenses. Sec. 72(t)(2)(B), (E)

Section 72(t)(2)(B) provides an exception to the section
72(t) additional tax for distributions nmade to the enpl oyee to
t he extent such distributions do not exceed the anount all owabl e
as a deduction under section 213 to the enployee for anounts paid
during the taxable year for nedical care. W have already found
that petitioner is not entitled to a deduction for nedical
expenses cl aimed on his Schedul e A under section 213 because
petitioner could not substantiate that he paid any nedi cal
expenses in 2004. Thus, petitioner is not eligible for the
section 72(t)(2)(B) exception to the additional tax because his
di stribution exceeds the anount allowable as a deduction under
section 213.

Section 72(t)(2)(E) provides an exception to the section
72(t) additional tax for distributions fromindividual retirenent
pl ans used for qualified higher education expenses of the
taxpayer for the taxable year. This exception applies to
qual i fied hi gher education expenses the taxpayer paid for the
taxpayer’s children. Sec. 72(t)(7)(A)(iii). Qualified higher
educati on expenses generally include expenses for tuition, fees,

books, supplies, and equi pnment required for the enroll nent or
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attendance at an eligible educational institution. Secs.
72(t)(7) (A, 529(e)(3).

Petitioner contends that he paid expenses related to his
children’s coll ege education and therefore he is entitled to the
section 72(t) exception for at |east part of his distributions.
However, petitioner did not introduce any evidence other than his
uncorroborated testinony regardi ng any hi gher education paynents
he all egedly nmade on behalf of his two children. Wthout sone
docunentation to support petitioner’s general testinony, we
cannot conclude that petitioner used the distribution to pay
col | ege education expenses or that the expenses, even if paid,
are qualified higher education expenses within the neani ng of
section 529(e)(3). See sec. 72(t)(7)(A .2

Because petitioner failed to prove that he qualifies for any

exception under section 72(t)(2), we sustain respondent’s

2lEven if petitioner were able to substantiate that he used
the distribution fromhis qualified retirement plan to pay his
children’ s qualified higher education expenses, he would likely
not qualify for the sec. 72(t)(2)(E) exception because his
di stribution apparently was not a distribution froman individual
retirement plan. See, e.g., Uscinski v. Comm ssioner, T.C. Mno.
2005-124; see also H Rept. 105-148, at 288-289 (1997), 1997-4
C.B. (Vol. 1) 319, 610-611. The Internal Revenue Code defines
“individual retirement plan” as an individual retirenment account
or annuity described in sec. 408(a) and (b). Sec. 7701(a)(37).
Petitioner attached to his 2004 return two Forns 1099-R
Di stributions From Pensions, Annuities, Retirement or Profit-
Sharing Plans, I RAs, Insurance Contracts, etc., which show that
petitioner’s distribution was not a distribution froman
i ndividual retirenment account or annuity. Moreover, on his 2004
return petitioner did not report receiving any distribution from
an individual retirement account or annuity.
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determ nation that petitioner is liable for the section 72(t)
additional tax on the distribution fromhis qualified retirenent
pl an.

VI. Section 6662(a) Accuracy-Rel ated Penalty

Respondent contends that petitioner is liable for the
accuracy-rel ated penalty under section 6662 on the ground that
there was a substantial understatement of incone tax in 2004.
Section 6662(a) and (b)(2) authorizes the Comm ssioner to inpose
a 20-percent penalty if there is a substantial understatenent of
income tax. A substantial understatenment of incone tax with
respect to an individual taxpayer exists if, for any taxable
year, the anount of the understatenent for the taxable year
exceeds 10 percent of the tax required to be shown on the return
for the taxable year or $5,000, whichever is greater. Sec.
6662(d) (1) (A .

Respondent bears the initial burden of production with
respect to petitioner’s liability for the section 6662 penalty,
in that respondent nust first produce sufficient evidence to
establish that the inposition of the section 6662 penalty is
appropriate. Sec. 7491(c). |If respondent satisfies his initial
burden of production, the burden of producing evidence to refute
respondent’ s evidence and to establish that petitioner is not
liable for the section 6662 penalty shifts to petitioner. See

H gbee v. Conm ssioner, 116 T.C 438, 447 (2001).
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Respondent has carried his burden of production by show ng
that petitioner substantially understated his 2004 Federal incone
tax. Because respondent has nmet his burden of production,
petitioner must cone forth with sufficient evidence to persuade
the Court that respondent’s determnation is incorrect. See id.
at 446-447. Petitioner also bears the burden of producing
evi dence to denonstrate reasonabl e cause under section
6664(c)(1). See id.

Petitioner has not introduced any credi bl e evidence that
respondent’s accuracy-rel ated penalty determ nation is incorrect
or that petitioner had reasonabl e cause for the substanti al
understatenment of his 2004 incone tax. Therefore, we sustain
respondent’s determination that petitioner is liable for the
section 6662(a) accuracy-related penalty.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




