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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year under
consi derati on.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $1, 106 i ncone tax deficiency for
petitioners’ 2006 tax year. The parties now agree that the
statutory deficiency is $906.99. Petitioners disagree with
respondent’s conputation of the amount of their deficiency in
paynment. We nust deci de whether we have jurisdiction in this
case to consider the anount, if any, of tax due.

Backgr ound

Petitioners resided in California when their petition was
filed. Pursuant to an extension, they tinely filed their 2006
joint Federal inconme tax return (2006 return) on Cctober 15,

2007. By a correspondence audit respondent exam ned petitioners’
2006 return and on Decenber 22, 2008, mailed petitioners a notice
of proposed changes. The proposed changes resulted in a $1, 106
increase in tax for 2006 which was to be reduced by an *Amount
Previously Paid” of $500, resulting in $606 of tax due w t hout
considering interest.

In a notice of deficiency (2006 deficiency notice)
respondent determ ned that there was a $1, 106 deficiency in
petitioners’ 2006 Federal inconme tax. The 2006 deficiency notice
did not reference or give petitioners credit for the $500 “Anount
Previously Paid” that was explained in the Decenber 22, 2008,

noti ce of proposed changes.
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On their 2006 return petitioners reported an incone tax
liability of $61,950, which included $4,414 of alternative
mnimumtax (AMI). Petitioners also reported that they were
liable for a $528 addition to tax under section 6654 for failure
to pay estimated tax. Petitioners reported $67,983 in paynents

attributable to 2006, as foll ows:

Tax wi t hhol di ng $24, 964
Application of 2005 over paynent 10, 019
Estimated tax paynents 13, 000
Paid with extension to file return 20, 000

Total paynents 67,983

The net result of their reporting $67,983 in paynents and $62, 478
intax and the addition to tax ($61,950 + $528) was a cl ai ned
over paynent of $5,505 which petitioners requested be applied
toward their 2007 estimated tax liability.

Respondent’ s accounts agree with petitioners’ reported
paynents with the exception of the $10,019 application of the
2005 overpaynent. Instead of the $10,019 fromthe 2005 year,
respondent’s accounts reflected an overpaynent of $9,014.70, or
$1,004.30 less, resulting in $66,978.70 in total paynents and,
ultimately, resulting in a $5, 143. 69 overpaynent to be credited
by respondent to petitioners’ 2007 estimated paynents. \When
petitioners’ 2006 return was processed at the Internal Revenue
Service Fresno Service Center, respondent reduced the $4,414 of
AMI reported by petitioners to $3,771, a difference of $643. The

$643 decrease in AMI resulted in respondent’s reducing
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petitioners’ clainmed $5,505 overpaynent by approximately $360 to
$5, 143.69 instead of reducing it by the $1,004.30 difference in
paynments between petitioners and respondent.

The parties now agree that respondent’s reduction of
petitioners’ AMI was in error and that respondent should have
assessed the $61, 950 of tax petitioners originally reported. The
parties’ disagreenent focuses solely upon the $1,004 difference
in paynents

The $1,004 difference derives froma sonewhat conpl ex
conput ation of the anpbunt of overpaynent that shoul d have been
applied frompetitioners’ 2005 tax year, which, in turn, concerns
applications of other overpaynent credits. Petitioners directed
the application of a $6,882.94 overpaynent for 2004 as an
estimated paynent on their 2005 incone tax year. Subsequently,
in a Novenber 21, 2005, notice, respondent notified petitioners
that $1,007.242 of their 2004 overpaynent was being applied to an
outstanding tax liability® for their 2002 tax year. Petitioners
di sagreed with respondent’s application of the $1,007.24 as being
in contravention of their direction and clained the entire

$6, 882. 94 overpaynent from 2004 as a prepaynent on their 2005

2The smal | difference between the $1,007.24 and the $1, 004
that is in dispute is attributable to an unrel ated adj ust nent
about which there is no disagreenent.

3Petitioners do not agree that they had an outstandi ng 2002
income tax liability. Respondent countered that the period for
seeking a refund of the offset has expired.
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incone tax return. Conversely, respondent applied a credit of
only $5,875.70 ($6,882.94 - $1,007.24) from 2004 for use as a
paynment in 2005.

After petitioners’ 2006 return was audited, respondent, on
Sept enber 22, 2008, sent petitioners an initial notice of
adjustnents. The notice contained the follow ng two
nonconput ati onal proposed increases to incone: Nonenpl oyee
conpensati on of $2,500 and interest incone of $48. The
adj ustnents, according to respondent’s conputation, resulted in a
$1,527 income tax deficiency along with $142 of interest for a
total anount due of $1, 669.

In response to the Septenber 22, 2008, notice, petitioners
on Cctober 24, 2008, sent a letter to respondent along with a
2006 Form 1040X, Anmended U.S. Individual Income Tax Return.
Petitioners included the $2,500 of nonenpl oyee conpensation in
i ncome and deducted $920 in expenses connected with the incone
for a net increase in income of $1,580. Petitioners also
expl ai ned that they had included the $48 of interest on their
original 2006 return and they did not include it again on their
Form 1040X for 2006. Petitioners also submtted a $500 paynent
with their Form 1040X to pay the self-reported deficiency of
$447, plus interest. Respondent did not process or formally
accept petitioners’ Form 1040X and instead on Decenber 22, 2008,

mai | ed petitioners a notice of proposed changes that would result
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in a $1,106 incone tax deficiency and proposed to all ow
petitioners a $500 credit for their paynent so that the anount
due including $105 in interest was $711. On March 16, 2009,
respondent issued a notice of deficiency in which he determned a
deficiency of $1,106. After issuing the deficiency notice,
respondent admitted that the $1, 106 deficiency was incorrect and
reduced the deficiency by $199.01 to $906.99. The reduction is
attributable to the all owance of expenses agai nst the $2,500 of
nonenpl oyee conpensati on.

Di scussi on

The question we consider is a sinple one, although the
underlying factual predicate is conplex. Utinmately, the
question posed by petitioners is whether respondent was entitled
to disregard their explicit instructions to credit their entire
2004 overpaynent as a prepaynent for 2005 and, in turn, a
prepaynent for 2006. If petitioners’ request had been honored,

t hey woul d have no tax due for 2006. |If, on the other hand,
respondent was entitled to ignore petitioners’ request, then
petitioners are liable for the $447 unpaid portion of the $906. 99
defi ci ency.

We begin by considering the definition of a deficiency.
Under section 6211(a) a “deficiency” is the anmount by which the
tax i nposed exceeds the excess of the sum of the anpbunt shown as

tax by the taxpayer upon the return plus the anmounts previously
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assessed (or collected without assessnent) as a deficiency over

t he amount of rebates made. This definition has been descri bed
as the “statutory deficiency”. The parties do not disagree about
t he amount of the statutory deficiency. See supra p. 2.

Respondent argues that this Court’s jurisdiction is limted
to redeterm ning the anount of the incone tax deficiency and that
the Court has no authority to consider any paynent credits in
connection with the determ nation of the statutory deficiency.

Petitioners believe that the Court has jurisdiction to
consi der any aspect of the 2006 tax year, including the
conposition or anount of credits that may affect the anount of
the statutory deficiency that renmai ns unpaid.

Petitioners’ and respondent’s argunents are, in sone
respects, generally correct. Before this Court’s authorization
to hear collection matters, the credits, paynents, and
collection-related matters were without this Court’s statutory
jurisdiction. Wth the enactnent of sections 6320 and 6330, this
Court acquired jurisdiction to hear collection matters where the
Comm ssi oner issues certain notices and taxpayers file petitions
seeking review of the Conm ssioner’s proposed collection action.

Unfortunately for petitioners the predicate for collection
consideration is an admnistrative collection proceeding, a

notice of determnation, and a petition to this Court with
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respect to the notice of determnation.* W also agree with
petitioners that it nmay be inefficient to require two separate
proceedi ngs to resolve the deficiency determ nation and
col l ection aspects for the sanme taxable year. In many collection
proceedings, it is first necessary to decide the anount of any
deficiency before collection issues can arise. |In this case,
however, the subject of the collection-related di spute arose
before the deficiency determ nation. |Irrespective of that
di stinction, Congress has not enpowered this Court to consider
petitioners’ collection matters in this deficiency proceedi ng.

To reflect the foregoing,

Deci sion will be entered for

respondent in the anount of the

agreed defici ency.

‘W note, however, that sec. 301.6402-3(a)(6), Proced. &
Adm n. Regs., in accord with sec. 6402, authorizes the
Comm ssioner to override a taxpayer’s instructions to apply
over paynments or credits and to apply them agai nst “any
outstanding liability for any tax”. Accordingly, it is
guesti onabl e whet her petitioners would be successful in pursuing
respondent’s decision to override their overpaynent directions on
their 2004 Federal incone tax return.



