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MVEMORANDUM OPI NI ON

KROUPA, Judge: This matter is before the Court on the
parties’ notions to dismss for lack of jurisdiction. The estate
noves to dism ss on the ground that respondent issued an invalid
deficiency notice to the estate. Respondent noves to dism ss on
the ground that the petition was not tinely filed. The issue we

are asked to decide turns on whether respondent nailed the
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deficiency notice to the estate’s | ast known address if
respondent mailed the notice to the address shown on the estate
tax return despite having notice that there was a new address for
the estate executor.! W find that respondent did not mail the
deficiency notice to the estate’s | ast known address and,
accordingly, we grant the estate’s notion to dismss for |ack of
jurisdiction.

Backgr ound

The S. Coast Address

Paul Rule (decedent) died intestate on Decenber 6, 1993.
The San Diego County Superior Court issued letters of
adm nistration to Janmes Keenan (M. Keenan), the adm nistrator of
the Estate of Paul Rule (the estate), on March 14, 1994. M.
Keenan filed an estate tax return (estate’s return) on behal f of
the estate on Decenber 17, 1996. The return lists M. Keenan as
t he executor of the estate and lists his office address as 1231
S. Coast Hi ghway, Ste. G Cceanside, California 92054 (S. Coast
address). Respondent nmiled a letter pertaining to the estate’s
return to M. Keenan at the S. Coast address shortly after the
return was fil ed.

Respondent began an audit of the estate’s return on or about

March 20, 1997, and sought information from M. Keenan. M.

Petitioner concedes that, if the deficiency notice was
valid, then the petition was not tinely filed.
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Keenan infornmed respondent’s estate tax exam ner (examner) in
May 1997 that he could not access docunents relating to the
estate because the S. Coast office was under the tenporary
control of a bankruptcy receiver. M. Keenan told the exam ner
i n Novenber 1997 that he had not had access to the office for the
past six nonths. M. Keenan provided the exam ner with a post
of fice box to which the exam ner then began sendi ng
correspondence related to the estate’ s audit.

The Crown Poi nt Address

A revenue agent assigned to performa limted audit of M.
Keenan regarding his anmended individual incone tax return for
1995 infornmed the estate’s exam ner on or about My 20, 1999,

t hat respondent’s conputer records indicated a new residenti al
address for M. Keenan. The revenue agent provi ded the exam ner
with the address 3999 Crown Point Drive, Villa 29, San D ego,
California 92109-6112 (Crown Point address) that was listed in
respondent’s conputer records. The examner nailed a letter
regarding the estate’s audit to M. Keenan at the Crown Point
address on May 20, 1999.

The exam ner also issued a sutmmons to M. Keenan at the
Crown Point address on May 20, 1999, to obtain nore information
about the estate. The exam ner noted in the case history that
t he summons was “served * * * at TP's new address.” A copy of

the summons was |l eft at the Crown Point address on May 27, 1999.
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M. Keenan called the exam ner shortly thereafter to confirmhis
recei pt of the sutmmons and to ask why it had been sent. M.
Keenan and the exam ner had several phone conversations between
| ate May and Septenber of 1999.

The Deficiency Notice

Respondent issued a deficiency notice to the estate on
Decenmber 8, 1999. Respondent determ ned a $433, 793 deficiency in
Federal estate tax, as well as a $108, 448 addition to tax for
late filing and an $86, 759 accuracy-rel ated penalty. Respondent
i ssued only one deficiency notice, and it was addressed to
“Estate of Paul Rul e/Paul W Keenan, Executor” at the S. Coast
address. The deficiency notice was returned to respondent by the
U.S. Postal Service marked “Attenpted Not Known.” Respondent did
not attenpt to issue another deficiency notice after the original
deficiency notice was returned because respondent’s deadline for
issuing a deficiency notice to the estate was Decenber 20, 1999.2
M. Keenan was renoved as the executor of the estate after the
deficiency notice was issued.

The 90-day period for filing a petition in response to the
deficiency notice expired on March 7, 2000. Thereafter

respondent assessed the deficiency, addition to tax, and penalty

2Respondent cal cul ated the deadline to be Dec. 20, 1999, but
noted in the case history that he would apply “a nore
conservative SOL which is 12-17-99.”
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agai nst the estate. The estate did not file a petition with this
Court until June 26, 2008.

Di scussi on

Both parties nove to dismss for lack of jurisdiction. W
nmust determ ne whet her respondent mailed the deficiency notice to
the estate’s last known address. If we find that the deficiency
notice was nmailed to the estate’s |ast known address, then we
nmust grant respondent’s notion because the petition was untinely.

See Stewart v. Comm ssioner, 55 T.C. 238 (1970). If we find

instead that the deficiency notice was not mailed to the estate’s
| ast known address, then we nust grant the estate’s notion

because the deficiency notice was invalid. See Shelton v.

Comm ssioner, 63 T.C. 193, 195 (1974). W find that respondent

did not mail the deficiency notice to the estate’s |ast known
address. Accordingly, we will grant the estate’s notion to
dism ss for |lack of jurisdiction.

We begin with the Court’s jurisdiction. This Court’s
jurisdiction to redeterm ne a deficiency depends on the issuance
of a valid deficiency notice and a tinely filed petition. See

Rule 13(a), (c);® Monge v. Commi ssioner, 93 T.C 22, 27 (1989).

The Comm ssioner is expressly authorized to issue a deficiency

notice by certified or regular mail to the taxpayer after

SAll section references are to the Internal Revenue Code as
anended, and all Rule references are to the Tax Court Rul es of
Practice and Procedure, unless otherw se indicated.
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determ ning a deficiency. See sec. 6212(a). Even if not

recei ved by the taxpayer, the deficiency notice is still valid if
the notice is nailed to the taxpayer at the taxpayer’s |l ast known

address. See King v. Conmi ssioner, 857 F.2d 676, 679 (9th G

1988), affg. 88 T.C 1042 (1987); dodfelter v. Conm ssioner, 527

F.2d 754, 756 (9th Cir. 1975), affg. 57 T.C. 102 (1971). A
deficiency notice not nailed to the taxpayer’s |ast known address
is nonetheless valid if the taxpayer receives it wthout
prejudicial delay so as to permt the tinely filing of a

petition. Lifter v. Conmm ssioner, 59 T.C 818, 822-823 (1973).

The Comm ssioner nust send the deficiency notice to the
fiduciary of an estate once the Comm ssioner has been notified of
the existence of a fiduciary relationship. Sec. 6212(b)(3). M.
Keenan becane a fiduciary of the estate when he was issued
letters of adm nistration by the San D ego County Superior Court.
See sec. 7701(a)(6). M. Keenan's filing of the estate’s tax
return notified respondent of the fiduciary relationship. See

Huddl eston v. Conmm ssioner, 100 T.C. 17, 31 (1993). Accordingly,

respondent properly mailed the deficiency notice to the “Estate
of Paul Rul e/Paul W Keenan, Executor.” W nust determ ne now
whet her the deficiency notice was properly mailed to M. Keenan’s
| ast known address.

An inquiry into a taxpayer’'s |last known address is based on

the relevant facts and circunstances. See O Brien v.




-7-

Conm ssioner, 62 T.C. 543, 550 (1974); Lifter v. Conm Ssioner,

supra at 821. The relevant inquiry is what the Comm ssioner knew
at the tinme the deficiency notice was issued. Abeles v.

Comm ssioner, 91 T.C. 1019, 1035 (1988); Pyo v. Conm ssioner, 83

T.C. 626, 633 (1984); Buffano v. Comm ssioner, T.C. Meno. 2007-

32. The taxpayer’s |l ast known address is the address shown on
the return that was nost recently filed at the time that the
deficiency notice was issued absent clear and concise notice of a

change of address. Abeles v. Conm ssioner, supra at 1035; King

v. Conm ssioner, supra at 681. | f the Conm ssi oner knows of one

address for the taxpayer and is then notified of another address
for the sanme taxpayer, such other address supersedes the previous
address and becones that taxpayer’s “last known address.” Abeles

v. Conm ssioner, supra at 1030. The Conmm ssi oner nust use

reasonabl e care and diligence in ascertaining and mailing the
deficiency notice to the correct address once he has been given

notice of the change. Frieling v. Comm ssioner, 81 T.C. 42, 49

(1983).

The estate argues that respondent knew at the tinme the
deficiency notice was issued that the estate’s address had
changed, and that respondent therefore failed to use reasonable
care and diligence in mailing the deficiency notice to the
estate’s last known address. W agree. Information that the

Commi ssi oner knows or should know t hrough use of his conputer
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systemis attributable to the Comm ssioner’s agents. Abeles v.

Conmi ssi oner, supra at 1030; Buffano v. Conmni Ssioner, supra.

Respondent’ s revenue agent informed the estate’ s exam ner on My
20, 1999, only six nonths before the deficiency notice was
i ssued, that respondent’s conputer records |isted the Crown Point
address as a new residential address for M. Keenan. W find
that the exam ner knew of the estate’s new address at the tinme he
i ssued the deficiency notice to the estate.

Mor eover, respondent failed to use reasonable care and
diligence in ascertaining and mailing the deficiency notice to
t he new address. The exam ner nailed correspondence pertaining
to the estate’s audit to M. Keenan at the Crown Poi nt address
before issuing the deficiency notice. The exam ner spoke with
M . Keenan several tines before issuing the deficiency notice and
coul d have confirmed with himthat the estate’ s address had
changed. He did not. The exam ner also could have nuil ed
deficiency notices to both the address on the estate’s return and
t he new Crown Point address, but he did not. W hold that the
exam ner failed to use reasonable care and diligence in
ascertaining and mailing the deficiency notice to the estate’s
| ast known address.

W find that the S. Coast address provided on the estate’s
return to which respondent nmailed the deficiency notice was not

the estate’s | ast known address. Accordingly, we shall grant the
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estate’s notion to dismss for lack of jurisdiction and shal
deny respondent’s notion to dismss for lack of jurisdiction.

To reflect the foregoing,

An appropriate order will be

entered denyi ng respondent’s notion

to dismss for |lack of jurisdiction

and granting petitioner’s notion to

dism ss for lack of jurisdiction.




