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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

KROUPA, Judge: Respondent determ ned deficiencies in
petitioners’ Federal inconme tax for 1991 through and incl uding
1995 (years at issue) and determ ned that petitioners were |liable

for the addition to tax under section 6651(f)! for fraudul ent

IAIl section references are to the Internal Revenue Code in
(continued. . .)
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failure to file a tinely income tax return and alternatively
under section 6651(a)(1l) for failure to file tinmely. Respondent
al so determ ned that petitioners were liable for the years at
i ssue for the penalty under section 6654 for failure to pay
estimated taxes. After concessions, the issues to be decided
i ncl ude whether petitioners are liable for the addition to tax
under section 6651(f) for fraudulent failure to file a tinely
income tax return. W hold that petitioners are liable. W
therefore do not need to decide alternatively whether petitioners
are liable for the addition to tax under section 6651(a)(1).

The second question we are asked to decide is whether
petitioner Dennis E. Runkle (M. Runkle) is entitled to deduct
busi ness expenses in excess of the 19.2-percent deduction ratio
of expenses to incone that respondent allowed in the notice of
deficiency (deficiency notice), dated August 7, 2002, based upon
t he expenses M. Runkle clainmed regarding his insurance-rel ated
busi ness on the 3 previous years’ tax returns. W hold that he
IS not.

The third issue is whether petitioners are liable for the
years at issue for the addition under section 6654 for failure to

pay estimated taxes. W hold that petitioners are |iable.

Y(...continued)
effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.
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FI NDI NGS OF FACT
Sonme of the facts have been stipulated. The stipulation of
facts and acconpanyi ng exhibits are incorporated by this
reference, and the facts are so found. Petitioners resided in
Fort Wayne, |ndiana, when they filed the petition.

General Background of Petitioners

Both petitioners were self-enployed entrepreneurs with
financial and busi ness experience. M. Runkle was self-enpl oyed
in bicycle sales from 1972 to 1985, during which tine he hired a
bookkeeper or certified public accountant to maintain the books
and records for the bicycle sales activity.

M. Runkle then becane involved in insurance sales as an
i ndependent i nsurance agent in 1986 and has been a sel f-enpl oyed
i nsurance agent since 1986. He has held a Life Underwiters
Trai ni ng Counsel Fellow (LUTCF) certification since at |east
1991.

During the years at issue, M. Runkle also sold conputers
and conputer equi pnent, and he obtained a 2-year associate’s
degree as a paral egal through a correspondence school in the m d-
1990s.

M. Runkl e began operating DR Financial, Inc. in the 1990s
to pronote the sale of insurance products and annuities. He also

served on the financial conmm ssion of the Calvary Tenple Church
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M's. Runkl e operated the Canyon Kennel as a sole
proprietorship since its inception in 1988 through at |east 1995.
She provided dog and cat kenneling and groom ng services through
Canyon Kennel. She maintai ned a checking account and was
responsi bl e for paying the Canyon Kennel’s bills and collecting
its incone.

Filing of Tax Returns & Anerican Institute Phil osophy

Petitioners tinely filed their Federal income tax returns
for all years before 1990 and paid the related taxes due. On
February 25, 1991, petitioners applied for a $25,000 hone equity
loan line of credit with Garrett State Bank to pay their taxes
for 1990.2 Petitioners tinely filed a joint return for 1990
showing a tax liability of $13,467, which they paid with the | oan
proceeds from Garrett State Bank.

In the fall of 1991, petitioners attended a sem nar
sponsored by the American Institute for the Republic (Amrerican
Institute) at which it pronpoted its “untaxing” program The
American Institute purported to advise petitioners how to “opt
out of the system of paying taxes” and provided petitioners with
letters to send to respondent’s Service Center and agents in

petitioners’ effort to “opt out” of the taxing system

2M. Runkl e showed his nonthly gross incone as $6,000 in the
home equity | oan application and showed his nonthly net incone as
$4,500. Ms. Runkle showed her nmonthly gross incone as $1, 731
and her nonthly net income as $1, 298. 25.
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Petitioners paid approximately $1,000 to the American Institute
and wote “untaxing service” in the neno section of the checks
and “final paynent for untaxing.”

Petitioners did not file a Federal income tax return for any
year after 1990, nor have they nmade any estinmated incone tax
paynments regardi ng those years with one | one exception. M.
Runkl e made a $1, 987 paynent towards his Federal incone tax for
1991 on April 17, 1991. M. Runkle made no paynents for 12 years
until Septenber 28, 2003, at which tine he nade separate $100
paynents towards each of the years 1998, 1999, 2000, 2001, 2002,
and 2003.

American Institute's Untaxing Service

Instead of filing tax returns and nmaki ng paynents,
petitioners began sendi ng correspondence typical of other
“unt axi ng” progranms to respondent’s Cincinnati Service Center in
March 1992. Specifically, petitioners sent a |letter dated March
24, 1992, in which they stated that they “hold the sincere belief
that the federal income tax laws do not apply to [then]” and they
“firmy believe that the IRS is operating under secret
jurisdiction and, as such, is operating unlawfully.” 1n a second
letter of the sane date, petitioners stated that they recently
found that the I RS was operating under color of |aw and that the
| RS was attenpting to extort noney fromthem “This is a forma

demand that the [IRS] cease and desist from such activity at
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once.” Petitioners then sent an additional letter on May 27,
1993, to respondent’s Cincinnati Service Center advanci ng ot her
frivol ous, tax-protester type argunents. In this letter,
petitioners declared that they were not taxpayers under the Code
and di sm ssed the sections cited by respondent as not being
“positive |aw.”

Petitioners did not conduct any independent research to
support the statenents in petitioners’ letters to respondent.

Petitioners maintained contact wwth the Arerican Institute
from March 1992 through at |east 1995. |In the course of
petitioners’ dealings with respondent, both adm nistratively and
judicially, the Arerican Institute provided petitioners with
rebuttal argunents to respondent’s positions.

Tax Pl anning Activities

Soneti me between 1990 and 1993, M. Runkle net certified
public accountant WIIiam Boeykens (M. Boeykens) for what M.
Runkl e characterized as “mainstreamtax planning” using
partnerships, living trusts, and “pour-over” wills. M. Runkle
and M. Boeykens® pronoted and sold these partnershi p packages as
an income tax and estate tax planning programto their clients

during 1992 through 1995. M. Runkle used his know edge of

M. Boeykens advised M. Runkle that he was “crazy” for
becom ng involved in the Anerican Institute’ s “untaxing service.”
Despite this advice, petitioners did nothing to “undo” their
i nvol venent .
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inconme, gift, and estate tax law to pronote and sell these
prograns to his clients. M. Runkle failed to maintain records
of his incone and expenses for this incone and estate tax

pl anni ng activity.

Fai lure To Mai ntai n Adequate Records

M. Runkle also did not maintain books and records of his
i ncome and expenses for his insurance sales activities, nor did
he mai ntai n books and records for his conputer sales activities
for the years at issue. Although he maintained a check register
for the years at issue, M. Runkle threw away his check registers
after he bal anced his checking account. Ms. Runkle destroyed
her books and records for the Canyon Kennel for the years at
i ssue, threw away the check registers she briefly maintained for
Canyon Kennel, and threw away the bank statenents after she
bal anced the bank account during the years at issue.

Petitioners’ Famly Limted Partnership

Petitioners formed the Elknur* Family Limted Partnership on
August 19, 1994.°
Petitioners have been the general partners of the El knur

Fam |y Limted Partnership, each holding a 2-percent interest as

“El knur” is Runkle spelled backwards.

e note that this date is a nere 7 days after Revenue Agent
Andrews mailed M. Runkle a notification letter that respondent
was examning M. Runkle for failure to file returns for 1991,
1992, and 1993.
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general partner and a 4.5-percent interest as limted partner.
Petitioners’ children, Daniel J. Runkle, Dustin S. Runkle, and
Dawn A. Runkl e, each held 29-percent interests as limted
partners in the Elknur Famly Limted Partnership fromits
formation through at | east Decenber 31, 1995.

Petitioners transferred title to their personal residence to
the El knur Famly Limted Partnership by quitclaimdeed, dated
Cct ober 18, 1994, in accordance with their partnership agreenent.
Petitioners received no consideration in exchange for their
transfer of their personal residence to the Elknur Famly Limted
Partnership. The quitclaimdeed referenced the consideration as
“one dollar and other val uable consideration.” Moreover, despite
their contribution to the partnership, petitioners remained
obligated to pay the outstanding obligations on the residence.

Petitioners opened a business checking account for the
El knur Fam |y Limted Partnership on Septenber 14, 1994, and M.
Runkl e deposited insurance comm ssion checks into the business
checki ng account for the Elknur Famly Limted Partnership during
1994 and 1995. Petitioners used the partnership’s checking
account to pay personal expenses, including doctor bills and | oan
paynents. Petitioners caused the El knur Famly Limted
Partnership to file Form 1065, U. S. Partnership Return of |ncone,

for 1994 and every year thereafter.
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Petitioners submtted a purchase order to the R V. Center,
Inc., on behalf of the Elknur Famly Limted Partnership, for the
purchase of a 1995 Coachman recreational vehicle for $46, 000° on
April 27, 1995. Petitioners caused the 1995 Coachman to be
titled in the name of the El knur Famly Limted Partnership,
al t hough petitioners personally borrowed $32,320 fromthe Three
Ri vers Federal Credit Union and traded in a 1994 Starcraft they
owned. In the loan application with the credit union,
petitioners showed M. Runkle’s annual “take hone pay” as $37, 500
and Ms. Runkle's as $30,000. Petitioners provided the credit
uni on selected information returns (Fornms 1099) for 1993 and 1994
regardi ng incone M. Runkle received. Petitioners presented no
expense information to the credit union to offset the 1993 and
1994 incone reported on the Forns 1099.

Audi t Exani nati on

M. Runkl e received correspondence fromrespondent during
1991 through 1995 advising himthat he had a requirenent to file
tax returns. M. Runkle testified that he expected respondent to
convince himthat his “untaxing” assertions were inaccurate
bef ore he woul d cooperate with respondent’s exam nation of 1991
t hrough 1995.

When Revenue Agent Keith Andrews notified M. Runkle that

respondent was exam ning years 1991, 1992, and 1993 and schedul ed

5Anount s have been rounded to the nearest doll ar.
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a neeting on August 26, 1994, M. Runkl e responded that he was
unavail able to neet on the scheduled date. M. Runkle did not
propose an alternative date. Simlarly, when Revenue Agent
Andrews issued an exam nation letter to Ms. Runkle for 1991,
1992, and 1993, Ms. Runkle neither appeared at the schedul ed
appoi nt nent nor reschedul ed t he appoi nt nent.

In response to the revenue agent’s sumons directing Ms.
Runkl e to produce her books and records for 1991, 1992, and 1993,
M. Runkl e advi sed Revenue Agent Andrews that M. Runkle would
acconpany Ms. Runkle to her summobns appoi ntnment. Four w tnesses
who refused to disclose their identities also attended the
sumons conference with petitioners. At petitioners’ request,
both petitioners and Revenue Agent Andrews taped the sunmons
conference. At the sumons conference, Ms. Runkle demanded t hat
Revenue Agent Andrews provide her with his personal residence
address as a prerequisite to her conplying further with the
summons. \When Revenue Agent Andrews refused to provide his
personal address, Ms. Runkle advised himthat the summons
conference was done as far as she was concerned. She al so
advi sed Revenue Agent Andrews that she did not bring any books
and records with her.

At the summons conference, M. Runkle demanded that Revenue
Agent Andrews provide himw th the Code section that makes hi m

liable for taxes, to which Revenue Agent responded that section
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6001 requires taxpayers to nmaintain books and records. M.
Runkl e advi sed Revenue Agent Andrews that he had researched
section 6001 and there was no requirenent to file a tax return
under section 6001. M. Runkle encouraged Revenue Agent Andrews
to take nore tinme to research what part of the Code nade
petitioners subject to taxation. Revenue Agent Andrews declined
M. Runkle's offer. Revenue Agent Andrews testified that he was
intimdated by M. Runkle’s questioning on tape in the presence
of four unnaned w t nesses.

Revenue Agent Andrews also testified that he concl uded,
after the summons conference, that he would need to issue
information request letters to third parties who filed incone
information returns with respondent reporting inconme these third
parties paid to petitioners in 1991, 1992, and 1993. Revenue
Agent Andrews issued summonses on Novenber 2, 1994, to third-
party payors to obtain inconme and expense information regarding
petitioners.

Petitioners filed a petition with the United States D strict
Court for the Northern District of Indiana (Indiana Federal
District Court) to quash the sumonses issued to the third-party
payors. The Indiana Federal District Court denied petitioners’
petition to quash the summonses issued to the third-party payors.
To save costs, Revenue Agent Andrews agreed that Garrett State

Bank need provide only the deposit itens for petitioners’
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accounts for 1991, 1992, and 1993. This included deposit
information for both Ms. Runkle s Canyon Kennel account and
petitioners’ joint personal checking account.

Based upon this deposit information, Revenue Agent Andrews
concl uded that petitioners had sufficient inconme to require each
of themto file tax returns for 1991, 1992, and 1993.

Nei t her petitioner produced any docunentation to Revenue
Agent Andrews during the course of his exam nation of each
petitioner’s inconme tax liabilities for 1991, 1992, and 1993.

Crimnal Investigation

Revenue Agent Andrews referred each petitioner’s case to
respondent’s Crimnal Investigation Division. Crimnal
| nvestigation Division Special Agent Mtthew Fabi na (Speci al
Agent Fabina) was assigned to investigate M. Runkle's failure to
file income tax returns. Special Agent Fabi na and Special Agent
David D ffenbach attenpted to interview M. Runkle at his
personal residence on January 11, 1996. M. Runkle exercised his
Fifth Amendnent rights and refused to speak with Special Agents
Fabi na and Diffenbach.

After M. Runkle refused to be interviewed, Special Agent
Fabi na cont act ed banks, insurance conpanies, and third-party
i ncone sources to determne M. Runkle s inconme, and Speci al
Agent Fabi na i ssued summonses to these third parties. Special

Agent Fabi na caused summonses to be served on banks for specific



- 13 -
bank account and | oan docunments pertaining to M. Runkle and the
El knur Famly Limted Partnership for the years at issue (the
bank summonses). M. Runkle filed another petition with the
| ndi ana Federal District Court to quash the bank summonses. The
| ndi ana Federal District Court again issued an order denying M.
Runkl e’ s petition to quash the bank summobnses.

In its order, however, the Indiana Federal D strict Court
granted the Elknur Famly Limted Partnership s unopposed notion
to intervene in the sumons enforcenent action. M. Runkle
testified that he considered the court’s granting the
partnership’s notion to intervene to be a victory. M. Runkle
shared this information wth the Anerican Institute, and the
American Institute assisted M. Runkle in contesting, on behalf
of the partnership, the bank summbnses. On Cctober 28, 1996, the
El knur Fam |y Limted Partnership, through M. Runkle as one of
its general partners, filed its petition to quash the Garrett
St ate Bank summobnses. On January 6, 1997, the |Indiana Federal
District Court issued its order rejecting as “sinply neritless”
the partnership s argunents to quash the bank summonses.

Speci al Agent Fabina al so caused sumonses to be served on
Sout hwestern Life Insurance Co. and Union Bankers |nsurance Co.
for information regardi ng i nsurance policies sold by and
conpensation paid to M. Runkle for 1991 through and i ncl udi ng

1995 (the insurance conpany sunmonses). On March 21, 1996, M.
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Runkle filed a petition with the Federal District Court for the
Northern District of Texas (Texas Federal District Court) to
quash the insurance conpany sumonses. A magi strate judge for
the Texas Federal District Court issued findings and
recommendati ons denying M. Runkle's petition to quash the
I nsurance conpany sumonses. The nmagi strate judge for the Texas
Federal District Court found that M. Runkle’'s argunents to quash
t he i nsurance conpany sumonses were “not supported by the
statute or case |law.”

Speci al Agent Fabina al so caused a summons to be served on
Rodnman & Renshaw, Inc. on March 8, 1996, regardi ng i nconme
information and distributions made to M. Runkle for 1991 through
and including 1995 (the Rodman summons). M. Runkle filed a
petition with the U S. District Court for the Northern D strict
of Illinois (Illinois Federal District Court) to quash the Rodman
sumons on April 3, 1996. Special Agent Fabina served a second
sumons on Rodman & Renshaw, Inc. on April 28, 1997 (second
Rodman summons). M. Runkle filed a petition with the Illinois
Federal District Court to quash the second Rodman sumons on My
13, 1997. The Illinois Federal District Court rejected M.

Runkl e’s efforts to quash the Rodman summons and the second
Rodnman sunmons. Thereafter, Rodman produced the requested

docunents to respondent.
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Speci al Agent Fabina | earned that M. Runkle, on behalf of
the El knur Famly Limted Partnership, purchased a Kawasaki jet
ski and a trailer for approximtely $2,000 from R&D Mot orsports,
Inc. (R&D), on June 23, 1995. Shortly thereafter, Special Agent
Fabi na served a sumons on R&D for their books and records
pertaining to all transactions involving M. Runkle and the
El knur Famly Limted Partnership for the years at issue. M.
Runkl e advi sed Randy Bills of R&D that respondent was prevented
by court order from obtaining records of the El knur Famly
Limted Partnership, and M. Runkle threatened to sue M. Bills
if M. Bills gave any docunents to Special Agent Fabina, even
t hough M. Runkl e knew that there was never a court order that
prevent ed respondent from summonsing and receiving docunents and
information pertaining to the Elknur Famly Limted Partnership.

In addition to all the actions to quash the various
sumonses, petitioners filed a notion to dismss this case on
February 17, 2004. Petitioners testified that they filed their
nmotion to dismss as a “tool” to force respondent to concede the
fraudulent failure to file additions under section 6651(f) for
the years at issue.

Defi ci ency Notices

By deficiency notices dated August 7, 2002, respondent
determ ned deficiencies in, and additions to, each petitioner’s

Federal incone taxes as foll ows:
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M. Runkl e
Addition to Tax
Year Defi ci ency Sec. 6651(f) Sec. 6654
1991 $28, 258 $19, 703 $1, 136
1992 20, 162 15, 122 879
1993 20, 643 15, 482 865
1994 10, 475 7, 856 540
1995 10, 100 7,575 551
Ms. Runkl e
Addition to Tax
Year Defi ci ency Sec. 6651(f) Sec. 6654
1991 $12, 881 $9, 661 $562
1992 8, 983 6, 737 392
1993 15, 206 11, 405 637
1994 20, 180 15, 135 1, 040
1995 10, 951 8,213 598

Petitioners tinely filed a petition with this Court for a

redeterm nation
OPI NI ON

This case presents a brazen challenge to respondent’s
determ nations that the failure of two married, self-enployed
individuals to file returns was fraudulent. M. Runkle, a tax,
financial and insurance planner, and his wife, Ms. Runkle, a pet
kennel operator, have persistently failed to file Federal incone
tax returns for 14 years since 1990. They acknow edged at tri al
that the “untaxing” programthey asserted throughout this case
from 1991 until as recently as their notion to dismss, filed

February 17, 2004, has no nerit. At trial, petitioners
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procl ai med that they want to again participate in the Federal
i ncone tax system

We note that their wish to reenter is not wthout
condi tions, however. Instead, they have set their own terns for
reentry. First, their terns of reentry include absol ving them
fromthe fraudulent failure to file addition under section
6651(f) and rather finding themliable for the failure to file
addi tion under section 6651(a)(1l). Second, M. Runkle seeks
addi ti onal business deductions, which he cannot substantiate.
Third, petitioners ask us to absolve themof the addition to tax
for failure to pay estimated taxes under section 6654(a) even
t hough petitioners failed to produce any evidence chal |l engi ng
respondent’s determinations. |In essence, petitioners, having
conceded respondent’s deficiency determ nations, now condition
their reentry to the Federal tax systemon their own terns, not
t hose by which all other taxpayers nust conply.

We begin with whether petitioners’ failure to file Federal
income tax returns was fraudul ent under section 6651(f). W then
deci de whether M. Runkle is entitled to business expenses in
excess of those allowed by respondent in the deficiency notice,
and then whether petitioners are liable for the estimted tax

addi ti on under section 6654(a).
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A. Fr audul ent Failure To Fil e Returns

| ndi vi dual s whose gross incone exceeds certain levels for a
taxabl e year are required to file an incone tax return. Sec.
6012(a). If an individual fails to file an inconme tax return,

t he Conm ssioner may inpose an addition to tax up to 5 percent
per nonth of the ambunt required to be shown as tax, up to a

maxi mum of 25 percent. Sec. 6651(a)(1l). |If the failure to file
is fraudulent, the addition to tax is 15 percent per nonth of the
anount required to be shown as tax up to a maxi num of 75 percent.
Sec. 6651(f).

The record reflects that petitioners did not file tinely
income tax returns for the years at issue. |1In fact, the record
reflects that petitioners, as of the trial date, have yet to file
their returns for the years at issue. W nust determ ne whet her
their failure to file tinely was fraudul ent wthin the nmeani ng of
section 6651(f).

In determ ning whether a taxpayer’s failure to file is
fraudul ent, we consider the sane elenents that are considered in

i nposing the fraud penalty under section 6663. C ayton v.

Comm ssioner, 102 T.C. 632, 653 (1994). Fraud is an intentional
wr ongdoi ng designed to evade tax known or believed to be ow ng.

Edel son v. Conm ssioner, 829 F.2d 828, 833 (9th Cir. 1987), affg.

T.C. Meno. 1986-223; Bradford v. Conmm ssioner, 796 F.2d 303, 307

(9th Cr. 1986), affg. T.C. Meno. 1984-601. Respondent has the
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burden of proving fraud by clear and convincing evidence. Sec.

7454(a); Rule 142(b); dayton v. Conm Ssioner, supra.

The existence of fraud is a question of fact to be resol ved

upon consideration of the entire record. D Leo v. Conm ssioner,

96 T.C. 858, 874 (1991), affd. 959 F.2d 16 (2d Cir. 1992); Estate

of Pittard v. Conm ssioner, 69 T.C. 391 (1977). Fraud is never

presunmed and nust be established by i ndependent evi dence that

est abl i shes fraudul ent intent. Edel son v. Conmi ssi oner, supra;

Beaver v. Conm ssioner, 55 T.C. 85, 92 (1970). Fraud nay be

proven by circunstantial evidence because direct evidence of the
taxpayer’s fraudulent intent is seldomavailable. Spies v.

United States, 317 U. S. 492 (1943); Row ee v. Conm ssioner, 80

T.C. 1111 (1983); Gajewski v. Conm ssioner, 67 T.C. 181, 199

(1976), affd. w thout published opinion 578 F.2d 1383 (8th G r
1978). The taxpayer’s entire course of conduct may establish the

requi site fraudulent intent. N edringhaus v. Conm ssioner, 99

T.C. 202 (1992); Stone v. Commi ssioner, 56 T.C 213, 223-224

(1971); O suki v. Conm ssioner, 53 T.C. 96, 105-106 (1969).

Courts have devel oped several indicia, or "badges of fraud",
fromwhich the requisite fraudulent intent can be inferred. They
include: (1) Failing to file incone tax returns, (2)
understating inconme, (3) failing to maintain adequate records,

(4) concealing assets, (5) failing to cooperate with tax

authorities, (6) asserting frivolous argunents and objections to
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the tax laws, (7) giving inplausible or inconsistent explanations
of behavior, and (8) failing to nake estimated tax paynents.’

Douge v. Conm ssioner, 899 F.2d 164, 168 (2d G r. 1990); Bradford

V. Conm ssioner, supra; Recklitis v. Conm ssioner, 91 T.C. 874,

910 (1988). This list is nonexclusive. N edringhaus v.

Commi ssi oner, supra. Although no single factor is necessarily

sufficient to establish fraud, the existence of several indicia
may constitute persuasive circunstantial evidence of fraud. See

Bradf ord v. Conm ssi oner, supra.

1. Failing To File I ncone Tax Returns

A taxpayer’s intelligence, education, and tax expertise are

relevant in determning fraudulent intent. Stephenson v.

Comm ssioner, 79 T.C 995, 1006 (1982), affd. 748 F.2d 331 (6th

Cr. 1984); lley v. Conm ssioner, 19 T.C. 631, 635 (1952).

Respondent argues that given petitioners’ business background and
other facts in the record, they were aware of their obligation to
file income tax returns. W agree.

M. Runkl e operated a bicycle sal es business for 14 years
and has been a sel f-enpl oyed i ndependent insurance agent. He has
held an LUTCF life insurance certification since at |east 1992,
and he obtained an associate’s degree as a paral egal through a

correspondence school in the md-1990s. By his own testinony he

"W address petitioners’ failure to pay estimted tax
paynments infra under the subheading entitled “Estimated Tax
Addi tion.”
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becane involved in what he considers “mainstreanf tax planning
and pronoted the sale of inconme and estate tax planning prograns
usi ng partnerships, wlls, living trust, and other | egal
instrunments. As further evidence of M. Runkle s financial
expertise, M. Runkle also fornmed DR Financial, Inc. to pronote
t he sale of insurance and annuities and served on a church’s
financial comm ssion. In addition, Ms. Runkle successfully
operated the Canyon Kennel as a sole proprietorship for many
years.

A taxpayer’s filing of inconme tax returns in prior years is
evi dence that the taxpayer was aware of his or her obligation to

file returns. Petzoldt v. Conm ssioner, 92 T.C. 661 (1989); see

al so Stalker v. Conmi ssioner, T.C. Mnp. 1981-544. Petitioners

had a history of consistently filing inconme tax returns and
paying the tax liability before the years in issue. The |ast
year for which they filed a return, 1990, petitioners had a
Federal tax liability of $13,467, which they tinely paid with
funds borrowed from Garrett State Bank. Thereafter, petitioners
enbarked on a course to avoid disclosing and paying their Federal
tax liability. This occurred after petitioners attended a

sem nar in Cancun, Mexico, and bought the “untaxing” propaganda
of the Anerican Institute that established petitioners’ “firm

belief” there was no requirenent to file returns.
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Failure to file incone tax returns, even over an extended

period of time, does not per se establish fraud. &G osshandler v.

Comm ssioner, 75 T.C. 1 (1980); Coulter v. Comm ssioner, T.C

Meno. 1992-224. An extended pattern of failing to file incone
tax returns, however, may be persuasive circunstantial evidence

of fraud. Marsellus v. Conmi ssioner, 544 F.2d 883, 885 (5th Gr

1977), affg. T.C. Meno. 1975-368; Stoltzfus v. United States, 398

F.2d 1002 (3d Gr. 1968); Gosshandler v. Conm Ssioner, supra;

Coulter v. Conmm ssioner, supra. Further, when a taxpayer’s

failure to file for several years is viewed in light of his or
her previous filing of incone tax returns for prior years, the
t axpayer’s nonfiling weighs heavily against himor her because

the taxpayer is aware of the requirenent. Castillo v.

Conm ssioner, 84 T.C. 405 (1985).

Petitioners’ asserted “firmbelief” that they were not
required to file inconme tax returns is inplausible and
inconsistent wwth their own actions. Petitioners had a
consistent history of filing returns and payi ng taxes yet they
failed to file an inconme tax return for each of the years at
i ssue despite respondent’s nunmerous requests to file returns.
Further, the record establishes that both petitioners knew they
were required to file incone tax returns. For exanple, Ms.
Runkle tinely filed a Federal incone tax return for her deceased

father for 1993 as his personal representative. Petitioners also
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caused tax returns for the Elknur Famly Limted Partnership to
be filed for each year 1994 through 2003. Respondent contends,
and we are persuaded, that petitioners’ pattern of failing to
file when viewed in light of their history of filing tinely
incone tax returns for thenselves and for others is evidence of
petitioners’ fraudulent intent to evade tax liability.

2. Understating | ncone

Mor eover, consistent failure to report substantial anmounts
of income over a nunber of years is, standing alone, highly

persuasi ve evidence of fraudulent intent. See Kurnick v.

Comm ssi oner, 232 F.2d 678 (6th Gr. 1956), affg. T.C Meno.

1955-31; Temple v. Commi ssioner, T.C. Mnop. 2000-337, affd. 62

Fed. Appx. 605 (6th Cr. 2003). Here, by petitioners’ own
concessions at the tinme of trial, M. Runkle had adjusted gross

i ncome® of $89,913 for 1991, $62,223 for 1993, $50, 313 for 1993,
$38, 661 for 1994, and $38, 211 for 1995 and Ms. Runkl e had

adj usted gross incone of $33,851 for 1991, $24,936 for 1992,

$26, 452 for 1993, $55,383 for 1994, and $27,024 for 1995.
Respondent argues, and we agree, that this failure to report such

substantial incone is evidence of fraud.

8The adj usted gross incone anount is subject to M. Runkle's
claimthat he is entitled to business expenses in excess of those
al | oned by respondent in the deficiency notice, infra.
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3. Failing To Mai ntai n Adequate Records

A taxpayer’s destruction of books and records of his or her
i nconme-producing activity further denonstrates a willful attenpt

to defeat and evade taxes. Spies v. United States, 317 U. S. at

499; Toushin v. Comm ssioner, 223 F.3d 642, 647 (7th Cr. 2000),

affg. T.C. Meno. 1999-171. M. Runkle failed to maintain books
and records for any of his income-producing activities for the
years at issue. In fact, M. Runkle testified he regularly threw
away his records of inconme and expenses once he determ ned

whet her he had a profit or |loss or upon bal ancing his checkbook.
While M. Runkle maintained check registers for the years at

i ssue, he threw them away after he bal anced the checkbook.

Li kewi se, Ms. Runkle destroyed her books and records for the
Canyon Kennel for the years at issue. Wiile she briefly retained
check registers for the kennel activity, she also threw away
these records. She testified that she threw away the bank
statenent after she bal anced the checkbook during the years at

i ssue. Through these actions, respondent argues, and we agree,
that petitioners sought to conceal their income tax incone
liability and succeeded in delaying respondent’s determ nation
for the years at issue. Petitioners’ conscious decisions not to
mai nt ai n books and records, coupled with their individual

decisions to destroy any avail abl e records, denonstrates their
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intent to fraudulently evade their 1991 through 1995 i ncone tax
lTabilities.

4. Conceal i ng Assets

Conceal ing assets or incone is also an indiciumof fraud.

Douge v. Commi ssioner, 899 F.2d at 168; Bradford v. Conm ssioner,

796 F.2d 303 (9th Cir. 1986); Recklitis v. Conm ssioner, 91 T.C.

at 910. Respondent contends, and we agree, that petitioners took
affirmative steps to conceal their incone and assets.

Petitioners formed the El knur Famly Limted Partnership and
transferred legal title to their personal residence to the
partnership. Petitioners forned the partnership a nere 7 days
after Revenue Agent Andrews notified M. Runkle that the years
1991, 1992, and 1993 were under exam nation. Petitioners also
caused the El knur Famly Limted Partnership to acquire assets

t hat have inherent personal recreational value to petitioners,

i ncludi ng the Coachman recreational vehicle for $46, 000, a
Kawasaki jet ski, and a trailer. They also created a partnership
checki ng account to which M. Runkle deposited insurance

comm ssi on checks and from which petitioners paid personal
expenses, including doctor bills and personal | oan paynents. As
t he general partners of the El knur Famly Limted Partnership,
petitioners had continued control of the partnership, and we find
that petitioners used the partnership to conceal their assets and

frustrate respondent’s collection efforts.
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5. Failing To Cooperate Wth Tax Authorities

We next consider petitioners’ |evel of cooperation with
respondent. Failure to cooperate with the Internal Revenue

Service (IRS) is an indiciumof fraud. Douge v. Conm ssioner,

supra; Bradford v. Conm ssioner, supra at 307; Recklitis v.

Conmm ssi oner, supra. Petitioners did not cooperate with

respondent’s investigations. Petitioners actively sought to
del ay respondent’s investigation by refusing to neet with
respondent’ s agents or refusing to offer alternative dates on
which to neet. Failing to appear at a schedul ed i nterview caused
Revenue Agent Andrews to issue a summons to Ms. Runkle to appear
on Cctober 31, 1994, with her books and records. Wen M. Runkle
phoned Revenue Agent Andrews to advise himthat M. Runkle would
acconpany his wife to the summons conference, M. Runkle declined
the revenue agent’s offer to reschedule a neeting to exam ne M.
Runkl e’ s records, a neeting that M. Runkle previously refused to
att end.

At the summons conference, Ms. Runkle was acconpani ed by
M. Runkle and four other individuals who refused to identify
themselves. Ms. Runkle failed to bring any of the requested
books and records as summoned. Ms. Runkle clained she needed
t he personal residence address of Revenue Agent Andrews before
she would conply with the sunmmons. When the revenue agent

provi ded his business address rather than personal address, Ms.
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Runkl e decl ared that she considered the conference concl uded.
Further, petitioners insisted on taping the interview, and M.
Runkl e insisted on the revenue agent’s telling M. Runkle what
Code section required himto file tax returns. Revenue Agent
Andrews testified that he found this questioning, in the presence
of four wi tnesses who refused to identify thensel ves, to be
i ntimdating.

Nei t her petitioner produced any docunents or records to
Revenue Agent Andrews during the course of his exam nation for
1991, 1992, and 1993. After concluding that petitioners would
not conply with his requests, Revenue Agent Andrews had to resort
to contacting third parties to verify inconme information and,
after referring each petitioner’s case to respondent’s Crim nal
| nvestigation Division, petitioners continued their tactics of
failing to attend neetings that necessitated Special Agent Fabi an
to issue third-party sunmonses. Petitioners on no |ess than four
separate occasions filed petitions to quash respondent’s
sumonses and prevent respondent’s access to this information. A
t axpayer’s efforts to quash the Conm ssioner’s summonses may be
i ndicia of fraudulent intent when the taxpayer otherw se refuses

to cooperate with the Comm ssioner. Wedvik v. Conm ssioner, 87

T.C. 1458, 1470 (1986).
M. Runkle also sought to dissuade third parties from

conplying with the summonses by threatening to sue the third



- 28 -

party if the third party conplied with the sumons. For exanple,
M. Runkle threatened to sue M. Bills of RRDif M. Bills
provi ded docunments of the El knur Famly Limted Partnership
pursuant to the third-party sumons issued to R&D

Respondent argues, and we agree, that petitioners’ actions
denonstrate that petitioners intended to inpede respondent’s
exam nation and investigation. W find that petitioners refused
to cooperate with respondent’s agents, and their efforts to quash
summonses and ot herw se hanper his investigation are further
i ndicia of fraudulent intent.

6. Asserting Frivol ous Arqgunents

Petitioners also relied on frivolous and neritless argunents
to i npede or otherw se hinder respondent’s ability to determ ne
the correct anmount of tax liability. Petitioners included these
argunents in correspondence to respondent® as well as in support
of their nunerous petitions to quash respondent’s summobnses and
intheir notion to dismss this case, filed February 17, 2004.

For exanple, petitioners asserted in their subm ssions that the

°The Court of Appeals for the Third Crcuit takes the
mnority view that nerely notifying the Conm ssioner that the
taxpayer wll not conply with filing and paynent obligations is
inconsistent wwth an intent to defraud. See G anado V.
Comm ssioner, 792 F.2d 91 (7th Cr. 1986), affg. T.C. Meno. 1985-
237; Raley v. Conm ssioner, 676 F.2d 980 (3d Cir. 1982), revg.
T.C. Meno. 1980-571; Price v. Conm ssioner, T.C Meno 1996-204.
This mnority view has not been followed in other circuits
i ncluding the Seventh Circuit, to which this case is appeal abl e.
See Granado v. Conmi Ssioner, supra.
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Code provisions upon which respondent relied are not “positive

I aw. Courts have rejected positive |law argunents as frivol ous,

basel ess, specious, and preposterous. United States v. Mczka,

957 F. Supp. 988, 991 (WD. Mch. 1996); Sloan v. United States,

621 F. Supp. 1072, 1076 (N.D. Ind. 1985), affd. in part and
dism ssed in part 812 F.2d 1410 (7th Gr. 1987).

Moreover, M. Runkle explained in his opening statenent at
trial that he understood that the argunents he raised in quashing
the sumonses and in filing the notion to dismss were frivol ous.

See, e.g., Oscanyan v. Arns Co., 103 U. S. 261, 263 (1881) (a

party may be bound by adm ssions nmade in the party’s opening

statenent); United States v. MKeon, 738 F.2d 26, 30 (2d G

1984). He explained that his intent in asserting these argunents
was to use themas a negotiation “tool” to force respondent to
concede the fraudulent failure to file additions.

Al though tax protester argunents may not be evi dence of
fraud in and of thenselves, they may be indicative of fraud if
made in conjunction with affirmative acts designed to evade

payi ng Federal incone tax. See Kotmair v. Conm ssioner, 86 T.C.

1253 (1986); Fleischner v. Comm ssioner, T.C Menp. 1995-389.

Petitioners took or made affirmative acts designed to evade their
tax liability. These affirmative acts include failing to file
incone tax returns, failing to maintain adequate records,

understating substantial incone, concealing assets, failing to
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make estimated tax paynents for the years at issue, and failing
to cooperate with tax authorities. Accordingly, we find that
petitioners’ affirmative acts are evidence of fraud.

7. G ving | npl ausi bl e or I nconsistent Expl anati ons

Since approxi mately 1992, petitioners have given inplausible
and i nconsi stent explanations why they have not filed incone tax
returns. Shortly after purchasing an “untaxing service” fromthe
Anmerican Institute, petitioners began sending letters to
respondent claimng that they were not required to file tax
returns and pay taxes. Petitioners asserted in letters to
respondent that they “are not taxpayers” as defined by the Code,
and, though know edgeabl e about their taxpaying responsibilities,
consciously decided to “opt out” of the system Petitioners also
decl ared to respondent that “we no |onger volunteer our
i nvol venent with your agency or any of its subdivisions” and
clai med that respondent was “operating under color of |law, and
have been attenpting to extort noney fromus.”

In addition, despite being fully aware of their |egal duty
to file a return and after having filed a return each year for
nmore than 20 years before the years at issue, petitioners
asserted that they had a “firmbelief” that they no | onger had a
requirenent to file a return. They acquired this firm belief

w thout consulting with any tax adviser and even after | earning
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that M. Boykens, a certified public accountant, thought that
their “untaxing” idea was “crazy.”

We find petitioners’ explanations of their “firmbelief” not
credible. M. Runkle had a paral egal degree and had the
intelligence to research the | aw and understand the statutes. He
denonstrated this ability at the sumobns conference when he
expl ai ned that he had al ready researched section 6001 and this
section did not require himto file a return. Petitioners’
actions and correspondence reveal that their belief was not an
honest m sunder st andi ng of conpl ex provisions of the Code.
Instead, it reveals they knew they were required to file returns
but failed to do so. Their asserted belief that the tax | aw
shoul d not apply is an insufficient defense to fraud. See Cheek

v. United States, 498 U. S. 192, 205-206 (1991); N edringhaus v.

Conmi ssioner, 99 T.C. at 219.

8. Summary of the Badges of Fraud

Most of the badges of fraud upon which this Court
customarily relies are present in this case. Petitioners engaged
in a pattern of failing to file inconme tax returns despite having
t he busi ness acunen and know edge they had sufficient incone to
require themto file tax returns. They filed tax returns for
ot hers but not thenselves during the years at issue, and they
stopped filing tax returns for thenselves after nore than 20

years filing for thenselves. 1In addition, they deliberately
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deci ded not to maintain books and records, and they destroyed any
records they had for the years at issue. They concealed their
assets through the use of their nom nee, the El knur Fam |y
Limted Partnership, and they refused to cooperate with
respondent’s agents. They not only refused to cooperate with
respondent’s agents, but they made unsuccessful efforts to quash
or otherwise interfere with respondent’s sumonses. They
intimdated the revenue agent by appearing at the sunmons
conference and questioning himin the presence of four other
i ndividuals who refused to identify thenselves. They also relied
upon frivol ous argunents to i npede or otherw se hinder
respondent’s inconme tax determ nations and this Court’s
consi deration of this case.

Considering all of the facts and circunstances of this case,
we find that respondent has proven by clear and convincing
evidence that petitioners’ failure to file an incone tax return
for the years at issue was fraudulent. Accordingly, petitioners
are liable for the section 6651(f) addition to tax for the years
at issue.

Because of our holding regarding the addition to tax under
section 6651(f) for fraudulent failure to file, we need not
address whether petitioners are liable for the addition to tax

under section 6651(a)(1) for failure to file tinely.
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B. Expenses Beyond Those Allowed in Deficiency Notice

M . Runkl e has been a sel f-enployed i nsurance sal esnan si nce
1986, and, as previously discussed, M. Runkle refused to
cooperate with respondent during the exam nation for the years
1991, 1992, and 1993. Lacking his cooperation, respondent
determned M. Runkle’s net incone for insurance-rel ated sal es
fromthird-party informati on of deposits and checks obtai ned
pursuant to third party sumopnses. As to expenses for M.
Runkl e’ s i nsurance-rel ated activities, respondent determ ned
deducti ons based on insurance-rel ated expenses M. Runkle clained
on petitioners’ income tax returns for 1988, 1989, and 1990.
Fromthis anal ysis, respondent determ ned that M. Runkle was
entitled to deductions agai nst self-enpl oynent insurance incone
at the rate of 19.2 percent.

M. Runkl e argues that, despite not having any docunents to
substantiate his expenses, he is entitled to deductions at the
rate of 52.6 percent based on what he clains is an industry
average. W are thus asked to decide whether M. Runkle is
entitled to i nsurance-rel ated expenses in excess of the anmounts
t hat respondent allowed in the deficiency notice.

We begin with two fundanmental principles of tax litigation.
First, as a general rule, the Conmm ssioner’s determ nations are

presunmed correct, and the taxpayer bears the burden of proving
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that those determ nations are erroneous.® Rule 142(a); see

| NDOPCO Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992); Welch v.

Hel vering, 290 U.S. 111, 115 (1933).
Second, deductions are a matter of |egislative grace, and
t he taxpayer nmust show that he or she is entitled to any

deduction clained. Rule 142(a); Deputy v. duPont, 308 U.S. 488,

493 (1940); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934); Welch v. Helvering, supra. This includes the burden of

substantiation. Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th CGr. 1976).
A taxpayer nust substantiate amounts claimed as deducti ons
by mai ntaining the records necessary to establish he or she is

entitled to the deductions. Sec. 6001; Hradesky v. Commi SsSi oner,

supra. A taxpayer shall keep such permanent records or books of
account as are sufficient to establish the amount of deductions

clainmed on the return. Sec. 6001; sec. 1.6001-1(a), (e), Incone
Tax Regs. The Court need not accept taxpayer's self-serving

testi nony when the taxpayer fails to present corroborative

Thi s principle would not be affected by sec. 7491(a) even
if it applied to this case, which it does not because sec. 7491
applies to exam nations begun post-July 22, 1998. Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105- 206, sec. 3001(c), 112 Stat. 727. Sec. 7491 would not shift
t he burden of proof to respondent because M. Runkle failed to
conply with the substantiation requirenents and failed to
mai nt ai n adequate records. See sec. 7491(a)(2)(A) and (B); see
al so Hi gbee v. Comm ssioner, 116 T.C. 438 (2001).
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evi dence. Beamyv. Comm ssioner, T.C Menp. 1990-304 (citing

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986)), affd. 956 F.2d

1166 (9th Cir. 1992).

| f a taxpayer establishes that he or she paid or incurred a
deducti bl e busi ness expense but does not establish the anmount of
t he deduction, this Court nay approxi mate the anount of all owable
busi ness deductions, bearing heavily agai nst the taxpayer whose

i nexactitude is of his or her own nmaking. GCohan v. Conm ssioner,

39 F.2d 540, 543-544 (2d Cr. 1930). For the Cohan rule to
apply, however, a basis nust exist on which this Court can make

an approxi mation. Vanicek v. Comm ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllianms v. United States, 245 F.2d 559, 560

(5th Gir. 1957).

We now address whether M. Runkle is allowed to deduct
i nsurance-rel ated expenses in excess of the anount respondent
allowed in the deficiency notice. M. Runkle argues strenuously
that, despite having no records, the Cohan rule allows himto
deduct expenses in excess of the anount respondent already
al l oned. W di sagree.

Al t hough the Cohan rule allows us to estimate the anount of
deducti bl e expenses in certain situations, no such situation
exists here. First, M. Runkle failed to nmaintain books and

records of his income and expenses, and he al so destroyed what
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i ncone and expense records he had. 1In addition, M. Runkle's
actual gross receipts for the years at issue may have been
greater than the amobunts respondent determ ned. M. Runkle
admtted at trial that he had no idea whether respondent
identified all of M. Runkle's income because M. Runkle failed
to keep records. Therefore, we are not obliged to specul ate as

to the anount of his expenses. Buelow v. Conm ssioner, 970 F.2d

412 (7th Gr. 1992), affg. T.C. Meno. 1990-219; Lerch v.
Comm ssi oner, 877 F.2d 624, 628 (7th Gr. 1989), affg. T.C. Meno.

1987-295; Pfluger v. Commi ssioner, 840 F.2d 1379 (7th Cr. 1988)

(a taxpayer who will pay nore tax than if he or she had been nore
forthright should not cause a court to bend the law in the

taxpayer’s favor), affg. T.C Menp. 1986-78; Norgaard v.

Comm ssioner, T.C Menp. 1989-390 (Cohan rule not applicable to

estimate ganbling | osses where taxpayer failed to establish
actual ganbling gross receipts), affd. on this issue and revd. in
part 939 F.2d 874 (9th Gr. 1991).

M. Runkl e presented no evidence to support his claimto
addi ti onal expense deductions. Instead, he vaguely referred to
an i ndustry average, the basis for which is not in evidence. M.
Runkl e i ntroduced no credi bl e evidence to substantiate any
expenses, |et al one expenses in excess of the anmpbunt respondent
allowed in the deficiency notice. Accordingly, based on the

record as a whole, we hold that M. Runkle is not entitled to
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deduct any insurance-rel ated expenses in excess of those all owed
by respondent in the deficiency notice.

C. Esti mat ed Tax Additi on

Respondent al so determ ned each petitioner was liable for an
addition to tax under section 6654(a) for failure to make
estimated tax paynents for each of the years at issue. Section
6654(a) provides for an addition to tax where an indivi dual
under pays estimated tax. The estimated tax addition is mandatory
unl ess a statutory exception in section 6654(e) applies. See

Recklitis v. Conm ssioner, 91 T.C. at 913; G osshandl er v.

Conmi ssioner, 75 T.C. at 20-21; see also Estate of Ruben v.

Commi ssioner, 33 T.C 1071, 1072 (1960) (reasonable cause and

| ack of willful neglect are not rel evant considerations for
estimated tax addition).

The record reflects that M. Runkle nmade one estimated tax
paynent of $1,987 towards his tax liability for 1991, and since
that paynent in April 1991, neither petitioner has nade any ot her
estimated tax paynents for the years at issue. Petitioners
failed to present any evidence to contradict respondent’s
determ nation, and none of the statutory exceptions under section

6654(e) applies. W therefore find that petitioners are |liable
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for the addition to tax under section 6654(a) for underpaying
estimated tax for each of the years at issue. !

D. Concl usi on

We have considered petitioners’ other argunents, and to the
extent they are not addressed, we find themto be irrel evant,
nmoot, or neritless.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered

under Rul e 155.

1The failure to nmake estimated tax paynents is also a badge
of fraud evidencing the taxpayer’s fraudulent intent. Cayton v.

Comm ssioner, 102 T.C 632, 647 (1994); Bradford v. Conmm ssioner,
796 F.2d 303 (9th Cir. 1986), affg. T.C. Meno. 1984-601.




