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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed.
Pursuant to section 7463(b), the decision to be entered is not
revi ewabl e by any other court, and this opinion shall not be

treated as precedent for any other case. Unless otherw se
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i ndi cat ed, subsequent section references are to the Internal
Revenue Code, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.

Petitioner filed the petition in this case in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The only issue before the Court is
whet her respondent abused his discretion in sustaining the
decision to file a Federal tax lien with respect to petitioner’s
incone tax liabilities for the taxable years 1998, 1999, 2000,
2001, and 2002 (years in issue).!?

Backgr ound

Petitioner resided in California when he filed the petition
in this case. The parties did not file a stipulation of facts.

Petitioner filed delinquent Federal incone tax returns for
the years in issue. Each return reported tax owed, but paynent
was not included with the returns. Respondent sel ected
petitioner’s 1999 Federal inconme tax return for exam nation and
determ ned a deficiency for that year. Respondent issued a

notice of deficiency, and petitioner tinely petitioned this Court

! Respondent noved for summary judgnent pursuant to Rule
121. Having called this case for trial and taken petitioner’s
testinmony, we will deny respondent’s notion for summary judgnent
and decide this case on the nerits. Petitioner also nade severa
oral notions at trial. For reasons discussed infra pp. 18-19, we
wi |l deny petitioner’s notions.
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for redeterm nation. Petitioner and respondent executed a
sti pul ated deci si on which was entered by the Court.?2

Respondent assessed a deficiency for 1999 in accordance with
the stipulated decision. In addition, respondent assessed unpaid
taxes for 1998, 2000, 2001, and 2002 based on the bal ance due
returns petitioner filed for those years, as well as interest and
additions to tax for late filing.

Petitioner submtted an offer-in-conpromse (OC wth
respect to his tax liabilities for the years in issue.
Petitioner offered $5, 320, paid over 24 nonths, to settle an
aggregate liability that exceeded $32,000 for the 5 tax years
(not including interest and additions to tax). Respondent
considered the O C, determi ned that petitioner could pay the
entire liability over tinme, and rejected the OC  Petitioner
requested an adm nistrative review of the rejection of his OC,

Respondent filed a notice of Federal tax lien for the years
in issue in Ventura County, California, on March 17, 2005. The

notice listed petitioner’s unpaid bal ance as:

2 Docket No. 2721-02, stipul ated decision entered Jan. 9,
2003.
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Tabl e 1: Unpai d Taxes by Year

Tax Year Tax Due
1998 $6, 577. 17
1999 11, 003. 93
2000 5,752.52
2001 6, 053. 45
2002 3, 260. 58

Tot al 32,647. 65

In response to the notice of Federal tax lien Filing and
Your Right to a Hearing Under |IRC 6320 sent to himon March 24,
2005, petitioner tinely submtted a Form 12153, Request for a
Col | ecti on Due Process Hearing.

On Septenber 15, 2005, after consulting with petitioner,
respondent consolidated the two appeals (the appeal of the
rejection of the OC and the appeal of the Federal tax lien
filing) with one Appeals Oficer (AO. The AO schedul ed a
hearing with petitioner for Cctober 5, 2005.

Bef ore the hearing, the AO anal yzed petitioner’s financia
situation and determ ned what expenses were all owabl e under
| nternal Revenue Manual (I RM) guidelines. Petitioner’s central
conplaint wwth the rejection of his OC was the exclusion of his
monthly credit card paynents fromthe expenses allowed in
conputing his incone available to pay his outstanding tax
liabilities.

At the face-to-face conference between petitioner and the AO
on Cctober 5, 2005, petitioner sought approval of his OC and did

not challenge the underlying tax liabilities. The AO expl ai ned
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that the I RS could not accept the O C because: (1) Petitioner’s
O C conput ation reduced his incone available to pay taxes by his
credit card paynents, and (2) petitioner had the ability to pay
the full liability over tinme. The AO offered an install nent
agreenent as a collection alternative, with nonthly paynents
designed to pay the entire liability. The proposed install nent
amount was $800 per nonth for 2006 and $1, 210 per nonth begi nni ng
in January, 2007. Petitioner rejected the installnment agreenent,
asserting that he could not afford the proposed nonthly paynents.

On Cctober 7, 2005, the AOwote petitioner a letter
explaining his determnation and encl osed an install nent

agreenent form The AO determ ned petitioner’s incone history as

foll ows:

Tabl e 2: | ncone Ear ned by Year

Tax Year | ncone
2000 $88, 804
2001 80, 004
2002 68, 985
2003 77, 635
2004 87, 637

Petitioner, the OC exam ner, and the AO anal yzed
petitioner’s income, expenses, and ability to pay his taxes as

foll ows:
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Table 3: Analysis of Ability To Pay Tax Liabilities

Petitioner acC AO

Mont hly i ncone $6, 334 $6, 324  $7, 303
Necessary |iving expenses

Nat i onal expense 1, 037 953 953

Local housing & utilities 1,500 1, 500 1, 500

Local transportation?! 833 353 553
O her al | owabl e expenses

Heal th care 76 114 114

Taxes 2,088 2,085 2,522
O her - non-priority debt 1,112 - 0- - 0-
Tot al expenses 6, 646 5, 005 5, 642
I ncone available to

pay taxes -0- 1, 319 1,661
Real i zabl e equity in assets - 0- 4,152 4,152
Reasonabl e col |l ection

potenti al 2 - 0- 83, 292 103, 812

! The record does not explain the discrepancy between the
| ocal transportation allowances used by the O C exam ner and
the AQ

2 Reasonabl e collection potential is calculated by
mul ti plying petitioner’s nonthly inconme avail able to pay
taxes by 60 nonths and adding the realizable equity in
petitioner’s assets to the product.

On February 3, 2006, respondent issued a Notice of
Det erm nation Concerning Collection Action(s) Under Section 6320
and/or 6330. Petitioner filed a tinely petition for lien or |evy
action (collection action) with this Court.

The Court calendared this case for trial at the trial
session of the Court commenci ng Cctober 3, 2006, in Los Angel es,
California. Respondent filed a notion for summary judgnent on
Septenber 5, 2006. Wen the case was called fromthe cal endar,

the parties advised the Court that they had reached a basis of

settlenment and expected to submt settlenent docunents wthin 90
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days. The parties indicated that petitioner was prepared to
concede the case and to enter an installnment agreenment with
respondent. The Court granted respondent’s oral notion to

w thdraw the notion for summary judgnent and ordered the parties
to submt a status report or decision docunents within 90 days.

After the Court allowed additional tinme to submt the
deci si on docunents, the parties indicated that they had not been
able to execute a settlenent agreenent. The Court again set the
case for trial comrenci ng June 18, 2007. Respondent filed
anot her notion for summary judgnent on June 4, 2007.

When this matter was called for trial, petitioner nmade
several oral notions, including: (1) Mdtion for dismssal of tax
penalties; (2) nmotion for reduction of taxes due; (3) notion to
accept original offer-in-conprom se; and (4) notion to dismss
taxes and penalties for tax years 2001 and 2002. The Court took
petitioner’s oral notions and respondent’s notion for summary
judgnent, filed June 4, 2007, under advisenent, and the case was
deenmed subm tted.

Di scussi on

The parties dispute whether petitioner’s m nimum nonthly
paynments on his credit card debt represent an all owabl e expense
agai nst incone available to pay taxes in consideration of an
of fer-in-conprom se. Petitioner argues that not allow ng such

expenses anounts to discrimnation against taxpayers with
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unsecured debts. Respondent asserts that the Federal tax lien
has priority over these debts and that credit card paynents are
not necessary expenses properly allowabl e under | RM gui deli nes.
Finally, respondent contends that: (1) Petitioner’s future

i ncone avail able to pay taxes (nonthly gross incone |ess
necessary expenses, not including the credit card paynents) is
sufficient to pay his tax liability in full before the end of the
statutory period for collections; (2) because petitioner can
fully pay the tax liability, he is not eligible for an offer-in-
conprom se; and (3) it was not an abuse of discretion for the AO
to confirmthe rejection of the OC, to propose an install nent
agreenent as the available collection alternative, and to sustain
the collection action.

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a taxpayer when the
Secretary demands paynent of the taxpayer’s tax liability and the
taxpayer fails to pay those taxes. Such a lien arises when an
assessnment is made. Sec. 6322. Section 6323(a) requires the
Secretary to file a notice of Federal tax lien if the lienis to
be valid agai nst any purchaser, holder of a security interest,

mechanic’s lienor, or judgnent lien creditor. Lindsay v.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Gr. 2003).
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Section 6320 provides that a taxpayer shall be notified in
witing by the Secretary of the filing of a notice of Federal tax
lien and provided with an opportunity for an adm nistrative
hearing. |If tinmely requested, the Ofice of Appeals conducts an
adm ni strative hearing under section 6320 in accordance with the
procedural requirenments of section 6330.% Sec. 6320(c). At the
adm ni strative hearing, a taxpayer is entitled to raise any
relevant issue relating to the unpaid tax, including a spousal
defense or collection alternatives such as an offer-in-conpron se
or an installnent agreenent. Sec. 6330(c)(2); sec. 301.6330-
1(e) (1), Proced. & Adm n. Regs. A taxpayer also may chall enge

t he exi stence or anmount of the underlying tax liability,

3 Sec. 6330(b)(3) ensures a neasure of inpartiality by
requiring that, unless the taxpayer waives the requirenent, the
sec. 6330 hearing be conducted by an AO who has had no prior
i nvol venent with the unpaid tax at issue in the hearing. Mirphy
v. Comm ssioner, 125 T.C. 301, 324-325 (2005), affd. 469 F.3d 27
(1st Gr. 2006). Respondent filed the notice of Federal tax lien
on Mar. 17, 2005, and assigned the adm nistrative appeal of the
AOCto an AOon Mar. 18, 2005. Respondent sent petitioner a
Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under I RC 6320 dated Mar. 24, 2005. Respondent initially
assigned petitioner’s request for a sec. 6320 hearing, submtted
Apr. 28, 2005, to a different AO On Sept. 15, 2005, the O C AO
consulted with petitioner, took responsibility for both the OC
appeal and the sec. 6320 hearing, and schedul ed a face-to-face
hearing for Oct. 5, 2005. Sec. 6330(c)(2) (A (Ill) requires the
AO to consider collection alternatives raised by the taxpayer
which, in this case, include the reconsideration of the rejected
O C Petitioner has not clainmed that the AO s assignnment to both
the O C appeal and the sec. 6320 hearing viol ated sec.

6330(b)(3). In any event, we conclude that it did not, because
the O C appeal and the sec. 6320 hearing were conducted

si mul t aneously by an AOw th no prior involvenent with the unpaid
t axes at issue.
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including a liability reported on the taxpayer’s original return,
if the taxpayer “did not receive any statutory notice of
deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability.” Sec. 6330(c)(2)(B)

see al so Ubano v. Conmm ssioner, 122 T.C. 384, 389-390 (2004);

Mont gonery v. Conmm ssioner, 122 T.C. 1, 9-10 (2004).

At the conclusion of the hearing, the AO nust determ ne
whet her and how to proceed wth collection. The AO nust
consider: (1) The Secretary’s verification that the requirenents
of applicable |law or adm nistrative procedure have been net; (2)
i ssues raised by the taxpayer at the hearing, including
chal l enges to the appropriateness of the collection action and
any collection alternatives proposed by the taxpayer; and (3)
whet her any proposed coll ection action bal ances the need for the
efficient collection of taxes wwth the legitimte concern of the
t axpayer that the collection action be no nore intrusive than
necessary. See sec. 6330(c)(3).

This Court has jurisdiction under section 6330 to review the
Comm ssioner’s adm nistrative determ nations. Sec. 6330(d); see

| annone v. Conmm ssioner, 122 T.C. 287, 290 (2004). \Were the

underlying tax liability is properly at issue, we reviewthe

determ nati on de novo. Goza v. Commi ssioner, 114 T.C. 176, 181-

182 (2000). Wiere the underlying tax liability is not at issue,

we review the determ nation for abuse of discretion. ld. at 182.
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Petitioner received a notice of deficiency for the tax year
1999 and thus may not dispute the underlying deficiency for that
year.4 For the remaining tax years, petitioner had the
opportunity at the section 6320 hearing to chall enge the
underlying tax liabilities but did not. “This statutory
preclusion is triggered by the opportunity to contest the

underlying liability, even if the opportunity is not pursued.”

Bell v. Conmm ssioner, 126 T.C. 356, 358 (2006); Goza V.

Conm ssi oner, supra at 182-183. Accordingly, we review

respondent’s determ nation for abuse of discretion.

Section 6159 authorizes the Secretary to enter into a
witten install nment agreenent with a taxpayer if such an
agreenent will facilitate the full or partial collection of the
tax liability. Section 7122(a) permts the Secretary to
conprom se tax liabilities. Section 7122(c) requires the
Secretary to prescribe guidelines for evaluating offers in
conprom se and to “devel op and publish schedul es of national and
| ocal allowances designed to provide that taxpayers entering into
a conprom se have an adequate neans to provide for basic |iving

expenses.” Sec. 7122(c)(1) and (2)(A).

4 Furthernore, petitioner already petitioned this Court for
redeterm nation of the deficiency for 1999. As nentioned supra
p. 3, that case resulted in a stipulated decision, and respondent
assessed the deficiency stipulated in that decision.
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Regul ations inplementing section 7122 set forth three
grounds for the conpromse of a tax liability: (1) Doubt as to
liability, (2) doubt as to collectibility, and (3) to pronote
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Doubt as to liability is not an issue in this case.

Doubt as to collectibility exists in any case where the
t axpayer’s assets and incone are less than the full anount of the
l[tability. Sec. 301.7122-1(b)(2), Proced. & Adm n. Regs. Were
the reasonabl e collection potential of a case exceeds the
taxpayer’s liability, doubt as to collectibility is not a ground
for conprom se

However, if collection of the full liability would cause the
t axpayer econom ¢ hardship within the nmeani ng of section
301.6343-1, Proced. & Adm n. Regs., the Secretary may enter into
a conprom se on the ground of effective tax admnistration. Sec.
301.7122-1(b)(3), Proced. & Adm n. Regs.; see al so Murphy v.
Comm ssi oner, 125 T.C. 301, 310 (2005), affd. 469 F.3d 27 (1st

Cir. 2006). Economc hardship is present when the taxpayer is
unabl e to pay reasonable basic |iving expenses. Sec. 301.6343-
1(b)(4), Proced. & Adm n. Regs.

The Secretary has promul gated col |l ection guidelines in IRM
pt. 5.15. “Allowabl e expenses include those expenses that neet
t he necessary expense test.” [IRMpt. 5.15.1.7(1) (2004).

“Necessary expenses” are defined as those necessary to provide
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for the production of inconme and/or for the health and wel fare of
the taxpayer and his famly. 1d. The sumof the necessary
expenses establishes the m ni num anount the taxpayer needs to
live. I1d.

A taxpayer’s reasonable collection potential is determ ned,
in part, using published guidelines for certain national and
| ocal allowances for basic |living expenses. Incone and assets in
excess of those needed for basic living expenses are consi dered
avail able to satisfy Federal incone tax liabilities. This strict
formul ai c approach is disregarded, however, on a show ng by the
t axpayer of special circunstances including, but not [imted to,
advanced age, poor health, history of unenploynent, disability,
dependents wth special needs, or nedical catastrophe, that may
cause an offer to be accepted notwthstanding that it is for |ess
than the taxpayer’s reasonable collection potential. Lenann v.

Conmi ssioner, T.C. Meno. 2006-37.

Petitioner asserted generally that the published expense
schedul es do not adequately reflect the cost of living in greater
Los Angeles. The Court does not doubt that living in southern
California is expensive. However, the schene of national and
| ocal expense standards enpl oyed by the Comm ssioner reasonably
attenpts to consider regional and |ocal costs. Local standards,

for exanple, cover two necessary expenses: Housing and
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transportation.® Housing standards are established for each
county within a State. Transportation standards include not only
owner ship costs based on nationw de figures for | oan or |ease
paynments but al so operating costs determ ned by census regi on and
metropolitan area. IRMpt. 5.15.1.7(4) (2004). A taxpayer
seeking a deviation fromthe expense standards nust substantiate
t hat he has necessary expenses exceedi ng the standards and that
t hose expenses are reasonable. IRMpt. 5.8.5.5.1.2 (2005).
Petitioner failed to docunent or otherw se substantiate that he
has such reasonabl e and necessary expenses in excess of the
standards. W hold that his generalized assertion is

insufficient to require a deviation.?

5> National standards conbine five necessary expenses: Four
fromthe Bureau of Labor Statistics Consuner Expenditure Survey,
nanmel y food, housekeepi ng supplies, apparel and services, and
personal care products and services; and a discretionary anount,
categorized as m scel |l aneous, established by the Internal Revenue
Service. IRMpt. 5.15.1.7(3) (2004).

6 Petitioner explains that his unenpl oynent was the mgjor
cause of his unpaid taxes. However, the Court notes that the
only period of unenploynent reflected in the record occurred
bet ween approxi mately August 2001 and April 2002; yet nost of
petitioner’s tax liability, nore than 70 percent, results from
unpaid taxes for tax years 1998, 1999, and 2000. See Table 1
supra p. 4. Petitioner has also not indicated that he
anticipates future unenpl oynent. Petitioner is an engi neer
working in the high-tech industry, as opposed to a seasonal
wor ker subject to regular lay-offs, for exanple. On the record
before the Court, we conclude that petitioner has not
denonstrated a history of unenploynent sufficient to require a
deviation fromthe reasonable collection potential fornula.
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In contrast to necessary expenses, “conditional expenses”
are those expenditures that do not neet the necessary expense
test. IRMpt. 5.15.1.7(6) (2004). 1In general, the IRS expects a
t axpayer to pay toward his liability the difference between his
gross incone and his necessary, allowable expenses. The
Secretary instructs that installnent agreenments wll be based on

a taxpayer’s maximumability to pay; “i.e., how quickly a
taxpayer can fully pay the tax liability.” [IRMpt. 5.15.1.2(6)
(2004) .

However, the “Five Year Rule” of IRMpt. 5.15.1.2(5) (2004),
provi des that excessive necessary and conditional expenses may be
allowed if the expenses are reasonable and the tax liability,

i ncluding projected accruals, wll be fully paid within 5 years.
Necessary expenses above the national and | ocal standards are
“excessive necessary” expenses. This flexibility is limted,

however, to cases where the taxpayer will fully pay his liability

within 5 years.”’

" Gven that the 60-nonth reasonable collection potentials
cal cul ated by the O C exam ner and by the AO both substantially
exceed petitioner’s aggregate tax liability, it appears that a 5-
year installnment plan may permt petitioner to make sone paynents
toward his credit card debt. Excluding interest and penalties,
the nonthly install ment anmount required to pay the aggregate
ltability reflected on the notice of Federal tax lien filing in
full over 5 years is $475. The installnment agreenment mailed to
petitioner after the face-to-face hearing specified an initial
nonthly install ment paynent of $800. Both anbunts are
substantially smaller than petitioner’s incone avail able to pay
taxes as determined by the O C exanm ner ($1,319) and the AO

(continued. . .)
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|RM pt. 5.8 provides guidelines for offers in conprom se.

In evaluating an OC, the IRS estimates the taxpayer’s reasonabl e
collection potential (RCP). The RCP is calculated by

determ ning, then adding together: (1) The taxpayer’s “net
realizable equity”; i.e., quick sale value |less anbunts owed to
secured lien holders with priority over Federal tax liens; and
(2) the taxpayer’s “future incone”; i.e., the anmount collectible
fromhis expected future gross incone after allow ng for
necessary |iving expenses. |IRMsecs. 5.8.5.3.1, 5.8.5.5 (2005).
“CGenerally, the anpbunt to be collected fromfuture incone is

cal cul ated by taking the projected gross nonthly inconme |ess

al | owabl e expenses and nultiplying the difference tines the
nunber of nonths remaining on the statutory period for
collection.” IRMpt. 5.8.5.5.5.1 (2005).

In a conprom se, the Governnent will not collect the ful
anmount of the tax. As a result, the conditional expenses rules
for an OC differ fromthe rules for installnment agreenents. |RM
pt. 5.8.5.5.3.1 (2005). Wth respect to conditional expenses,
such as credit card paynents, “although the paynent may be
allowed in an install nent agreenment where the tax will be paid in
full, it [the conditional expense] will not be allowed for

conput ation of an acceptabl e offer anount because the Federal

(...continued)
($1,661). See Table 3, supra p. 6.
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governnent has priority rights to the funds.”® |RM pt.
5.8.5.5.3.8 (2004).

The AO foll owed published guidelines in conmputing
petitioner’s future income and determ ned that petitioner’s RCP
exceeded $100, 000.

Petitioner conplains that the AO i nappropriately increased
petitioner’s nmonthly incone based on a year-end bonus that was
not guaranteed. The record does not disclose the precise reason
the AO determ ned that petitioner and the O C exam ner had
understated petitioner’s 2004 incone. However, even the original
O C exam ner determ ned that petitioner’s RCP was nore than
$80, 000. Both RCPs are substantially greater than petitioner’s
tax liability and both denonstrate that respondent determ ned

that petitioner can pay his liability in full.

8 |f a taxpayer justifies and substantiates that expenses
for unsecured debts like credit card m ni num paynents are
necessary for either the production of incone or for the health
and wel fare of the taxpayer and his famly, those expenses are
al l omabl e. Lemann v. Conmi ssioner, T.C Meno. 2006-37 n. 13.
Petitioner testified vaguely: (1) That sone of his credit card
debt resulted fromthe purchase of household itens and |iving
expenses; (2) that he did not renenber what he purchased; and (3)
that he used a credit card when he did not have sufficient
cashfl ow, whet her enpl oyed or unenployed. He did not renenber
whet her he bought food wth his credit cards. He may have
charged di nners but not necessarily groceries. Petitioner does
not specifically allege that his credit card debt resulted from
necessary expenditures for the production of incone or for his
famly' s health and welfare. Accordingly, we conclude that this
unsecured debt is not allowable as an expense in an offer-in-
conprom se. See id.
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The record indicates that the AO determ ned that the
requi renents of applicable | aw and adm ni strative procedure were
satisfied. The AO considered petitioner’s proposed O C and
confirmed the rejection of that O C on the basis of a proper
application of the IRMguidelines. Finally, the AO determ ned
that the lien balanced the need for efficient collection against
t he taxpayer’s concern that the collection action be no nore
intrusive than necessary. W conclude that respondent has not
abused hi s discretion.

Petitioner’'s Mbotions

At trial the Court explained to petitioner that its
jurisdiction in collection appeals cases is strictly limted by
statute and that the Court can only revi ew whet her respondent
abused his discretion. Petitioner asked the Court for various
forms of relief, including dism ssal of tax penalties, reduction
of taxes due, acceptance of his original OC, and dismssal of
taxes and penalties for certain years.

The Tax Court is a court of limted jurisdiction, and we my
exercise our jurisdiction only to the extent provided by

Congress. See sec. 7442; see also GAF Corp. & Subs. v.

Comm ssioner, 114 T.C 519, 521 (2000). Follow ng a hearing

under section 6320, section 6330(d) (1) permts the taxpayer to
appeal the Conm ssioner’s determnation to the Tax Court.

| annone v. Conmmi ssioner, 122 T.C at 290. However, as previously




- 19 -
i ndi cated, where, as here, the underlying tax liability is not at
issue, the Tax Court’s reviewis [imted to determ ni ng whet her
t he Comm ssi oner abused his discretion when issuing the notice of

determ nation. See Goza v. Commi ssioner, 114 T.C. at 181-182.

The Court is not authorized to provide the relief petitioner

requests. As a result, the Court will deny petitioner’s notions.

An appropriate order and

decision will be entered.




