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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VELLS, Judge: Respondent determ ned that petitioner was
liable for a deficiency and additions to tax for failure to file
tinmely pursuant to section 6651(a)(1l) and failure to pay tinely

pursuant to section 6651(a)(2) for her 2001 tax year.!?

IAIl section references are to the Internal Revenue Code in
(continued. . .)
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After concessions,? the sole issue remaining for decision is
whet her petitioner’s failures to file tinely and pay tinely were
justified by reasonabl e cause and not due to willful neglect.

FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been sti pul at ed.
The parties’ stipulations of fact are incorporated in this
opi nion by reference and are found accordingly. At the tine she
filed her petition, petitioner resided in Pennsyl vani a.

Petitioner is a nedical doctor in the neonatol ogy unit at
the Children’s Hospital of Phil adel phia, where she worked as an
enpl oyee for all relevant periods. Petitioner is and was married
to Bertram Royce Russell (M. Russell) at all relevant tines.
Petitioner and M. Russell (hereinafter sonetines referred to as
the coupl e) maintained separate finances and separate checking
accounts. Petitioner was responsible for handling the famly’s
day-to-day living expenses, and M. Russell took primary
responsibility for their children’s tuition and coll ege savi ngs,
the couple’s retirenent savings, and all tax matters. During the

periods in issue M. Russell owned an interest in Basenent

Y(...continued)
effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

2Petitioner does not dispute the deficiency.
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Doctor, Inc. (Basenent Doctor), a business that waterproofed
basenents.

During the |late 1980s or early 1990s, M. Russell introduced
petitioner to Jay Bagdis (M. Bagdis). M. Russell told
petitioner that M. Bagdis was the couple’s financial adviser and
tax attorney. M. Russell interacted wwth M. Bagdis nore than
petitioner did because of the couple’s division of |abor
regardi ng finances, but petitioner did neet M. Bagdis on a
nunber of occasions over the years.

The I nternal Revenue Service (IRS) exam ned the couple’s
returns® at sone point after M. Bagdis had assunmed his role as
their financial adviser and tax attorney. M. Bagdis and his | aw
firmrepresented petitioner and M. Russell during that
exam nation. The exam nation was resolved in the couple’ s favor
and they received a refund fromthe IRS. The successful
resolution of the IRS exam nation by M. Bagdis and his firm gave
petitioner confidence in M. Bagdis, |eading her to believe that
he was extrenely conpetent. Petitioner relied on M. Bagdis for
tax advi ce.

M. Bagdis advised petitioner during early 1999 that she

should submt a Form W4, Enployee’s Wthhol ding Al l owance

3The record does not reveal the year or years covered by
this exam nation, but it does indicate that M. Bagdis firm
filed an anmended return on behalf of the couple for their 1994
tax year
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Certificate, to Children’s Hospital claimng that she was exenpt
frominconme tax wthholding for 1999. |In accordance with M.
Bagdi s’ advice, petitioner signed a Form W4 claimng the
exenption on January 27, 1999. M. Bagdis’ law firmsubmtted
the FormW4 to Children’s Hospital, acconpanied by a letter from
the firm

Petitioner was required to file a Federal income tax return
for 1999. However, petitioner did not tinely file her 1999
return because M. Bagdis advised her that her husband’s
busi ness, Basenent Doctor, had sustained significant |osses
during 1999 that would offset the couple’s income from
petitioner’s salary, but that those | osses needed to be
cal cul ated exactly before the couple filed their return.
Petitioner followed M. Bagdis’ advice and did not tinely file
her 1999 tax return. On February 21, 2001, respondent sent a
del i nquency notice to petitioner, informng her that respondent’s
records showed she had not filed a tax return for 1999 and asking
her to file that return. The couple filed a joint tax return for
their 1999 tax year on Qctober 31, 2001. On their 1999 return,
the coupl e reported $153,786 in wages and sal ary i ncome, but the
couple reported a | oss of $100,000 from M. Russell’s business.
The coupl e reported an overpaynent of $16,289 for 1999, and they

recei ved a refund of $16,417.57 on Decenber 24, 2001.
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Substantially the same series of events took place with
regard to the couple’s 2000 tax return. M. Bagdis again advised
petitioner that she should wait until he had every detail of the
return correct, including exact figures for the | osses from
Basenment Doctor. Respondent again sent delinquency notices to
petitioner, dated July 8 and Septenber 2, 2002, informng
petitioner that respondent’s records showed she had not filed a
tax return for 2000 and asking her to file that return. The
couple filed a joint tax return for their 2000 tax year on
Sept enber 13, 2002. On that return the couple reported $163, 793
in wages and sal ary income and anot her $100, 000 | oss from
Basenment Doctor. The couple again reported an overpaynent and
received a refund of $2, 696.

Petitioner |ikew se was required to file a return for 2001,
the year in issue, but was again advised by M. Bagdis not to
file her return until he had cal cul ated the exact | osses from her
husband’ s busi ness. Petitioner understood that Basenent Doctor
was divided into three “parts” by State, one part each in
Del awar e, Pennsylvania, and New Jersey. M. Bagdis explained to
petitioner that Basenent Doctor’s 1999 | osses were fromthe
Pennsyl vani a busi ness, the 2000 | osses were fromthe Del aware
busi ness, and the 2001 | osses would be fromthe New Jersey

business. M. Bagdis told petitioner that the |osses from
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Basenent Doctor’s New Jersey business woul d be even greater than
the | osses from Pennsyl vani a and Del aware. Petitioner knew that
her 2001 return was due on April 15, 2002, but, in accordance
with M. Bagdis’ instructions, petitioner did not file her 2001
return when it was due.

On January 15, 2002, petitioner signed and submtted a Form
W4 to Children’s Hospital, reporting two all owances and not
claimng that she was exenpt from Federal tax w thhol ding for
2002. Petitioner understood that she was no | onger exenpt from
wi t hhol di ng because her husband no | onger had an interest in
Basenment Doctor, and the couple would not have any | osses to
of fset petitioner’s salary for 2002.

Respondent sent del i nquency notices to the couple on Apri
28 and June 23, 2003, inform ng themthat respondent’s records
i ndicated that they had not filed a tax return for 2001 and
asking themto file that return.

At sonme point during Cctober 2004, IRS agents visited
petitioner while she was working at Children’'s Hospital to serve
her with a subpoena for records. Around the sane tine,
petitioner understood that the IRS had al so seized files from M.
Bagdis’ offices. After she received a subpoena fromthe IRS and
|l earned of the IRS raid on M. Bagdis’ offices, she becane very

concerned and asked to neet with M. Bagdis as soon as possi bl e.
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When petitioner nmet with M. Bagdis, she received the sane
explanation fromhim he expected that |arge | osses from
Basenent Doctor would offset her salary incone from 2001 and that
she should wait to file her return until M. Bagdis could

cal cul ate the exact nunbers. Petitioner continued to rely on M.
Bagdi s’ advi ce.

On or about April 6, 2005, M. Bagdis sent petitioner and
her husband a letter regarding their 2001, 2002, and 2003 taxes.
In the letter, M. Bagdis infornmed the couple that he no | onger
had access to many of the couple s records because his files had
been sei zed by Federal agents. However, he told the couple that
he had neverthel ess attached “pro forma” Fornms 1040, U. S.

| ndi vi dual I ncone Tax Return, for the couple as married, filing

separately. In the letter, M. Bagdis explained that the “pro
forma” returns were based on “limted historical data” avail able
in sonme conputer files to which he still had access, as well as

sone new i nformation supplied by the couple. M. Bagdis inforned
the couple that although the “pro forma” returns he had prepared
were for the couple filing separately, they probably would have a
lower tax liability if they filed a joint return. Specifically,
he told the couple that if they filed a joint return for 2001,

t he Basenent Doctor | osses would offset petitioner’s salary
inconme and result in a tax liability of close to zero. He

advi sed the coupl e:
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Again, with a refund, there are no real consequences to

filing late, except that you |l ose interest on the refund

anmount, which only starts to accrue after a return is filed.

You can always later file a joint return, but once a joint

returnis filed, it is nore difficult to undo, so |

projected a “worst case” of Pamfiling separately.
The couple had filed joint returns for 1999 and 2000.

Petitioner has no recollection of ever seeing the “pro
forma” returns referred to in M. Bagdis’ letter, nor does she
recall reading M. Bagdis’ letter dated April 6, 2005. There is
no evidence in the record that petitioner ever received the “pro
forma” returns or that they were actually attached to M. Bagdi s’
letter dated April 6, 2005.

On or about April 25, 2005, respondent sent petitioner a
letter informng her that respondent still had not received her
income tax return for 2001 and providing petitioner with
respondent’s cal cul ation of petitioner’s incone tax liability for
2001. Upon receipt, petitioner or M. Russell delivered the
letter to M. Bagdis. At that time M. Bagdis again explained to
petitioner that he was waiting until all of the | osses from
Basenent Doctor had been capt ured.

M. Bagdis wote a letter responding to the IRS letter for
petitioner, which petitioner then typed on her stationery and
sent to respondent on or about My 24, 2005. The letter
petitioner signed reported that nost of her records had been

sei zed by Federal agents when they raided M. Bagdis’ offices.

The letter explained that petitioner was therefore unable to
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access the records related to her 2001 tax year and that “there
is no further action that can be taken at this tine.”

Petitioner apparently received at |east one nore letter from
the IRS, dated August 30, 2005, which also included a proposed
tax return for 2001. Petitioner again responded to the IRS with
a letter drafted by M. Bagdis and stating that petitioner did
not have access to the records she needed to prepare her 2001 tax
return since those records had been seized. The letter objected
to the IRS proposed tax return because it did not include the
| osses from Basenent Doctor, which the letter stated were
expected to offset petitioner’s remaining inconme and reduce her
tax obligation to “near zero.”

Respondent subsequently issued petitioner a notice of
deficiency for her 2001 tax year, dated October 5, 2005. After
receiving the notice of deficiency, petitioner again consulted
M. Bagdis, who filed a petition with this Court on her behal f.

Sonetinme during Decenber 2005, petitioner received a cal
from John Pease, an attorney involved in the investigation of
M. Bagdis, who advised her that she should retain separate

counsel and should not be relying on M. Bagdis.* As a result

“Petitioner identified John Pease as the attorney who was
then representing M. Russell in the investigation. It appears
t hat John Pease was actually the Assistant U S. Attorney invol ved
in the investigation.
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of the conversation with John Pease, petitioner began to doubt
M. Bagdis’ advice, and she did retain separate counsel, Thomas
Bergstrom (M. Bergstrom. Fromthe tinme around Decenber 2005
when she first spoke with M. Bergstrom petitioner had no
further interactions with M. Bagdis except to request that he
W t hdraw as her attorney.

Petitioner first met wth M. Bergstrom a crimnal defense
attorney, during January 2006. At the tine petitioner retained
M. Bergstrom both M. Bagdis and M. Russell were under
crimnal investigation by the U S. Attorney’'s Ofice for the
Eastern District of Pennsylvania. M. Bergstromwas concerned
that the investigation mght also expand to include petitioner.
Over the next 11 nonths, M. Bergstromnet with the U S
Attorney’'s Ofice on several occasions, and he hired a certified
public accountant to prepare a tax return for petitioner’s 2001
tax year. It took 11 nonths for M. Bergstrom the certified
public accountant, and petitioner to cal cul ate and pay
petitioner’s 2001 tax liability.

Consi stent with cal cul ati ons nade by that accountant, M.
Bergstromnailed the IRS a letter on Novenber 27, 2006, encl osing
a check frompetitioner in paynent of her 2001 tax liability.
However, petitioner did not submt an incone tax return at that

tine.
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It was not until Novenber 2007, after receiving a letter
fromthe U S. Attorney’'s Ofice informng M. Bergstromthat
petitioner would not be prosecuted for a crimnal offense, that
M. Bergstromfelt confortable submtting drafts of petitioner’s
tax returns to an IRS crimnal agent for inspection. 1In
accordance wth a conversation he had with an IRS crim nal agent,
M. Bergstromsubmtted the Forns 1040 to the IRS crim nal agent
as unsigned “drafts” for the IRS to exam ne. Those Forns 1040
i ndicated that petitioner was married, filing separately. M.
Bergstrom understood that the IRS would inspect the draft returns
and then let M. Bergstrom know whet her they agreed that the
draft returns were accurate. It was only several years |ater
that petitioner actually signed the “draft” Fornms 1040. Pursuant
to an agreenent with respondent, at that tinme petitioner included
an asterisk on those fornms noting that were effective as of
Novenber 2006.

OPI NI ON

Section 6651(a)(1l) inposes an addition to tax for the
failure to file a required return tinely unless the taxpayer can
establish that such failure was due to “reasonabl e cause and not

due to willful neglect”. United States v. Boyle, 469 U S. 241,

245 (1985). The Conmm ssioner bears the initial burden of
production to introduce evidence that the return was filed | ate.

See sec. 7491(c). The taxpayer then bears the burden of proving
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that the late filing was due to reasonabl e cause and not wl | ful

neglect. United States v. Boyle, supra at 245; H gbee v.

Commi ssioner, 116 T.C. 438, 447 (2001). Because the parties

agree that petitioner’s 2001 tax return was filed untinely,
petitioner nmust prove that the untinmely filing was due to
reasonabl e cause and not willful neglect. See Rule 142(a);

Hi gbee v. Commi ssioner, supra at 446-447.

Courts have consistently held that the standard to be
appl i ed under section 6651(a) is one of “ordinary business care
and prudence”, as required by section 301.6651-1(c)(1), Proced. &

Adm n. Regs. United States v. Boyle, supra at 246 n.4. Al though

the statute speaks of willful neglect, no finding of willful ness
is necessary to hold a taxpayer liable for the addition to tax.
Id. Rather, taxpayers nmust prove that their failure to file on
time did not result from carel essness, reckless indifference, or
intentional failure. 1d. Although respondent contends both that
petitioner displayed willful neglect and that she |acked
reasonabl e cause when she failed to file her tax return tinely,
if we find that petitioner did not prove she had reasonabl e cause
for filing late, we need not consider whether she acted with
willful neglect. Accordingly, we wll first consider whether
petitioner proved that her failure to file tinely was the result

of reasonabl e cause.
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Courts have frequently held that a taxpayer’s reasonabl e
reliance on the advice of an accountant or attorney regarding a
gquestion of |law, even when such advice turns out to be m staken,
constitutes “reasonabl e cause” and is consistent with “ordinary
busi ness care and prudence”. 1d. at 250 (and cases cited
thereat). Requiring taxpayers to challenge their attorneys or
seek second opi nions woul d negate the purpose of relying on an
expert, and such actions are not necessary under the standard of
“ordi nary business care and prudence”. |1d. at 251.

We have divided into three categories the holdings in cases
consi dering whether reliance on an expert’s advice that no return

had to be filed constituted reasonabl e cause.® See Estate of La

Meres v. Conm ssioner, 98 T.C. 294, 315-317 (1992). 1In the first

category of cases, courts held that the section 6651(a)(1)

addi tion applied because sone el enent of the reliance defense was
m ssing: The taxpayers did not fully disclose all relevant
information to the expert, did not prove that the expert actually
gave the advice upon which they clained to rely, or failed to

establish that the individual giving advice was actually an

°The situation in United States v. Boyle, 469 U S. 241
(1985), constitutes a fourth and separate category: where the
taxpayer relied on the agent to actually file the return. The
Suprenme Court held that the duty to file the returnis
nondel egabl e and reliance on an agent to file the return i s not
reasonabl e cause for failing to file it on tinme. 1d. at 252.
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expert upon whose advice it was reasonable to rely. See id. at
315-316 (and cases cited thereat).

In the second category of cases, the taxpayers clainmed that
they did not tinely file returns because they relied on an
expert’s advice that no additions to tax would be due because
they had no tax liability. The expert in such cases never told
t he taxpayers they were not required to file a return, nor did
t he expert provide an incorrect return date. |In such cases,
courts have held that the failure to file was not due to
reasonabl e cause because the expert upon whose advice the
taxpayers clained to rely did not actually tell themthat they
did not have to file a return. See id. at 316 (and cases cited
t hereat).

Finally, in the third category of cases, courts have found
that reliance on an expert was reasonable cause for failing to
file timely a return because the taxpayers made full disclosure
to the expert, relied in good faith on the expert’s advice, and
did not otherwi se know that the return was due. See id. at 317
(and cases cited thereat). The third category includes both
cases in which the expert advised that the taxpayers were not
required to file a return and cases in which the expert provided
erroneous advice as to the date the return was due. 1d. at 317-
318 (and cases cited thereat). The third category is distinct

fromthe first two because in the first two categories the
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taxpayers’ clainmed reliance either was not proven or was not
reasonable. 1d.
Petitioner has advanced several different contentions that
her failure to file tinely was due to reasonabl e cause, which we
will address in turn.

| . VWhet her Petitioner WAs Advi sed That Subnmitting a Return That

Was Not Conpletely Accurate Wuld Be Fraudul ent and
Perj uri ous

Petitioner’s primary contention is unique. She testified
that M. Bagdis advised her to wait until M. Russell’s business
| osses were calculated before filing her tax returns because
filing a return that was not correct in every detail would be
fraudul ent and signing such a return would constitute perjury.
Petitioner maintains that, follow ng his advice, she filed late
returns for 1999 and 2000 because M. Bagdis and M. Russell did
not have exact nunbers for Basenent Doctor’'s |osses at the tine
her inconme tax returns were due. Likew se, she did not file her
income tax return for 2001 on April 15, 2002, even though she
knew it was due on that date.

Petitioner contends that she should not be liable for the
section 6651(a)(1) addition to tax because she exercised ordinary
busi ness care and prudence in filing a late income tax return on
her attorney’ s advice that filing a return that was not correct
in every detail would be perjurious. W need not accept a

t axpayer’s testinony when it is inprobable, self-serving, and
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uncorroborated by other evidence. See, e.g., Baird v.

Conm ssi oner, 438 F.2d 490, 493 (3d Gr. 1970), vacating T.C.

Menmo. 1969-67; Shea v. Comm ssioner, 112 T.C 183, 189 (1999);

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986). For the reasons

expl ai ned bel ow, we decline to accept petitioner’s testinony that
M. Bagdis advised her that she had to wait for the Basenent
Doctor |l osses to be calculated before filing her return so as to
avoid commtting fraud and perjury.

According to petitioner’s testinony, M. Bagdis gave her
such advice on at |east three occasions. The first tinme was
around the tinme her 1999 tax return was due. M. Bagdis
all egedly repeated the sane advice during a neeting with
petitioner soon after she had received a subpoena fromthe |IRS
during October 2004. The final neeting during which petitioner
clains M. Bagdis gave her such advice occurred sonetinme shortly
after she received a letter fromthe IRS dated April 25, 2005.

However, the only docunent anong the stipulated exhibits
that is signed by M. Bagdis fails to corroborate petitioner’s
testimony and conmes close to contradicting it. M. Bagdis sent
petitioner and M. Russell a letter dated April 6, 2005, in which
he told the couple that he had prepared “pro forma” returns for
their 2001 tax year with petitioner filing separately from her
husband. According to the letter, the “pro form” returns were

not based on conplete data but were rather based on what limted
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informati on was avail able after M. Bagdis’ files had been
seized. Yet M. Bagdis did not warn petitioner and M. Russel
that filing returns with inconplete information would constitute
perjury.

In the letter, M. Bagdis explained that petitioner could
file separately and later file a joint return. He also inplied
that an alternative would be for the couple to continue to del ay
filing their returns, witing: “Again, with a refund, there are
no real consequences to filing late”. (Enphasis added.) For
their previous 2 tax years, petitioner and her husband had
followed M. Bagdis’ advice and filed their tax returns late.®
However, because in each of those years they were due a refund,
they suffered no penalty for their late filing. W construe M.
Bagdis’ letter as assuring the couple that they could continue to
use the sane strategy with their 2001 return and that there would
agai n be no consequences because they were due a refund.

M. Bagdis letter, regardless of petitioner’s |ack of
recollection of receiving it, fails to corroborate petitioner’s
testinmony that M. Bagdis advised her that she woul d be
commtting perjury if she filed any return w thout incorporating

t he exact | osses from her husband’ s busi ness. Mor eover, even if

W find suspect Basenent Doctor’s |osses of exactly
$100, 000 for both 1999 and 2000. Such round nunbers cast
addi ti onal doubt on petitioner’s story that she was waiting for
exact figures before filing her returns.
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petitioner never received it, the fact that M. Bagdis did wite
a letter in which he stated that he had prepared “pro form”
returns based on inconplete information, in which he suggested
that petitioner could file separately and then later file a joint
return, and in which he again advised that there would be no
consequence to filing late if petitioner was due a refund,
strongly suggests that M. Bagdis never gave the advice
petitioner clainms he did. Instead, the |etter suggests another
alternative that we find nore plausible: petitioner was relying
on M. Bagdis’ assurances that no tax woul d be due for 2001 after
Basenent Doctor’s |osses had been cal cul ated and that she

t herefore need not be concerned about filing her tax return | ate.

1. Whether Petitioner’'s Reliance on Her Adviser’'s Advice That
There Wuld Be No Tax Due Constitutes Reasonabl e Cause

We find it nore plausible to conclude that petitioner was
relying on M. Bagdis’ advice that no tax woul d be due for 2001.
She had relied on his advice when filing late tax returns for the
2 prior years, and she had received a refund both tinmes, as M.
Bagdi s had said she would. Petitioner was, in effect, relying on
a scenario that she would also be entitled to a refund for 2001
Unfortunately for petitioner, her hoped-for scenario did not
materialize, and she owed tax for 2001. As the Court of Appeals

stated in Jackson v. Comm ssioner, 864 F.2d 1521, 1527 (10th G r

1989), affg. 86 T.C 492 (1986): “a presuned expert’s advice

concerning the anount of tax owed can be erroneous, and the
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t axpayer nust bear the risk of that error when he fails to conply

with a known duty to file a return.” See also Estate of Hollo v.

Commi ssioner, T.C Meno. 1990-449, affd. w thout published

opinion 945 F.2d 404 (6th GCr. 1991); Gore v. Comm ssioner, T.C

Meno. 1987-425. As a matter of law, it was unreasonable for
petitioner to file her tax return |late on the basis of M.
Bagdi s’ advice that no additions would be due because she woul d
owe no tax.

I11. Whether Petitioner’s Reliance on Her Adviser’s Advice That

It WAs Necessary To Have Accurate Infornation Constitutes
Reasonabl e Cause

Petitioner’s reliance claimincludes the contention that M.
Bagdi s advi sed her that she should wait until she had conplete
i nformati on about M. Russell’s business |osses before filing her
return.” W have held that reliance on an attorney’s advice that
it was necessary to wait for conplete information before filing a
return does not constitute reasonable cause for a delay in

filing. Estate of Maltaman v. Conmm ssioner, T.C Meno. 1997-110.

| nst ead, taxpayers have an obligation to file a tinely return
with the best available information, and to file a | ater anended

return, if necessary. Estate of Vriniotis v. Conm ssioner, 79

T.C. 298, 311 (1982). W have held that the unavailability of

informati on needed to calculate the tax liability does not

'O course, as we have discussed above, petitioner’s full
contention goes further and clains that M. Bagdis told her that
if she did not wait, she would be guilty of perjury.
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constitute reasonable cause for failing to file a tinely return.

Crocker v. Comm ssioner, 92 T.C. 899, 913 (1989). Accordingly,

insofar as petitioner relied on M. Bagdis’ advice that she
should wait for conplete information before filing her return, we
concl ude that such reliance does not constitute reasonabl e cause.
V. \Whether Petitioner’s Reliance on Her Adviser’'s Advice To

Delay Filing During the Crimnal |Investigation Constitutes
Reasonabl e Cause

Finally, petitioner also contends that during the period
after she ceased to rely on M. Bagdis’ advice and before she
filed her 2001 incone tax return, she relied on M. Bergstroms
advice not to file her return until the crimnal investigation
had concluded. It is unclear to what period petitioner contends
her defense based on reliance on M. Bergstrom shoul d apply.

Al though M. Bergstromtestified that he was concerned about the
ongoi ng crimnal investigation and whether it mght inplicate
petitioner, he stated that petitioner’s tax liability was not
paid until Novenber 2006 because it took 11 nonths to cal cul ate
the liability. M. Bergstromdid testify that he advi sed her not
to file her “draft” tax return until Novenber 2007. However, for
pur poses of section 6651(a)(1l), the addition to tax for failure

to file tinmely reaches the statutory maximumif the delinquency
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continues |onger than 4 nonths, and the question of reliance on
M. Bergstronis advice is therefore irrelevant.?®

V. Concl usi on

Accordingly, we hold that petitioner is liable for the
addition to tax under section 6651(a)(1) because she failed to
file her 2001 tax return tinmely and because she has not shown
reasonabl e cause for her failure.

The sol e issues we nust decide in this case are whether
petitioner’s failures to file tinely and pay tinmely were due to
“reasonabl e cause” and not “w Il ful neglect”. Sec. 6651(a)(1)
and (2). W have restricted our discussion above to the issue of
whet her petitioner proved that she had reasonabl e cause for her
failure to file tinely pursuant to section 6651(a)(1). However,
section 6651(a)(2) uses identical |anguage to describe the
standard for failure to pay. Courts considering the issue have
hel d that the determ nation of “reasonabl e cause” under section
6651(a) (2) should receive simlar analysis to that under section

6651(a)(1).° See E. Wnd Indus., Inc. v. United States, 196 F.3d

8For purposes of the addition for failure to pay tinely
pursuant to sec. 6651(a)(2), the statutory nmaximumis reached if
t he del i nquency continues |onger than 49 nonths. For any nonth
where both additions apply, the addition pursuant to sec.
6651(a)(1) will be reduced by the anmount of the addition under
sec. 6651(a)(2) pursuant to sec. 6651(c)(1).

°Fi nanci al hardship is a defense unique to the failure to
pay addition to tax. See sec. 301.6651-1(c)(1), Proced. & Adm n.
Regs. However, petitioner does not contend that financial
(continued. . .)
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499, 504 n.5 (3d Cr. 1999) (“The Court’s analysis in Boyle
addressed penalties for failure to file tax returns under section
6651(a)(1). The | anguage concerning the standard for failure to
file areturnis identical to the | anguage in sections 6651(a)(2)
and 6656 for failure to pay and to deposit. W see no reason why
the Court’s anal ysis under section 6651(a)(1) should not guide

our analysis of sections 6651(a)(2) and 6656.”); Fran Corp. v.

United States, 164 F.3d 814, 816 n.3 (2d Cr. 1999) (“Wile the

anal ysis in Boyle addressed penalties for failure to file a
return under Section 6651(a)(1) and not for a failure to pay or
deposit taxes under Section 6651(a)(2) or Section 6656, the

| anguage concerning the standard is identical in all three

provi sions. Unless otherw se noted, therefore, we shall inform
our analysis of Sections 6651(a)(2) and 6656 with those

precedents that address Section 6651(a)(1).”); Valen

Manuf acturing Co. v. United States, 90 F.3d 1190, 1193 n.1 (6th
Cr. 1996) (“Although Boyle involved only a § 6651(a)(1)
viol ation, the | anguage of the ‘reasonabl e cause’ exceptions in
88 6651(a)(2) and 6656(a) is identical and should be given the
same construction.”).

Therefore, for the sanme reasons stated above in our

di scussion of the addition to tax under section 6651(a)(1l), we

°C...continued)
hardshi p prevented her fromtinely paying her taxes.
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al so hold that petitioner is liable for the addition to tax under
section 6651(a)(2) for failure to pay tinely the taxes due for
2001.

The additions to tax should be calculated for the period
fromApril 15, 2002, when petitioner’s 2001 incone tax return was
due, to Novenber 27, 2006, when she actually paid her tax
l[iability. Because the maxi num additions to tax under both
section 6651(a)(1l) and (2) are reached before that date,
petitioner is liable for the maxi num addi ti ons under both
par agr aphs.

In reaching the foregoing hol dings, we have considered al
the parties’ argunents, and, to the extent not addressed herein,
we conclude that they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




