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MVEMORANDUM OPI NI ON

LARO Judge: Petitioners petitioned the Court under section
6330(d) to review a determ nation nade by the Comm ssioner‘s
O fice of Appeals (Appeals) as to their 1986 and 1990 t hrough

1997 Federal incone tax liability.? Wile petitioners alleged in

1 Unl ess otherwi se indicated, section references are to the
(continued. . .)
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their petition that their underlying tax liability for those
years was different fromthat shown as due in respondent’s
records, respondent alleged in his answer that this Court was
Wi thout jurisdiction to determ ne petitioners’ underlying tax
ltability for any of those years because petitioners had the
opportunity to dispute the liability in their previous bankruptcy
case.

Subsequent to the filing of the petition, G sella Sabath
(decedent) died. Thereafter, Thomas J. Sabath (petitioner in the
singul ar) and respondent noved the Court to dism ss this case,
insofar as it pertains to decedent, for |ack of prosecution.?
Petitioner and respondent also filed with the Court a stipulation
asking that we enter a decision that includes a statenent as to
t he amount of petitioner’s unpaid inconme tax for each of the
subj ect years. W ordered petitioner and respondent to show
cause why the Court may enter a decision against petitioner that
includes a finding of his underlying tax liability. W referred

themto Kendricks v. Conm ssioner, 124 T.C 69 (2005), where we

Y(...continued)
appl i cabl e versions of the Internal Revenue Code.

2 n this notion, petitioner and respondent have represented
to the Court that no one is currently authorized to act on behal f
of decedent’s estate, that decedent had three “heirs at |aw’, and
that the nanes and addresses of those heirs were as stated in the
nmotion. Pursuant to Nordstromyv. Comm ssioner, 50 T.C. 30
(1968), we shall notify those heirs of this action before
deciding the notion to dismss as to decedent.
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recently held that a subm ssion by the Internal Revenue Service
(IRS) in the taxpayer’s bankruptcy proceeding of a proof of claim
for unpaid Federal incone taxes neant that the taxpayers had the
opportunity to dispute that liability for purposes of section
6330(c)(2)(B) and, accordingly, deprived us of the ability to
decide that liability. W directed petitioner and respondent to
di scuss whether petitioner had a previous opportunity during
petitioners’ bankruptcy proceeding to dispute the underlying tax
l[tability for any or all of the subject years. Petitioner and

respondent argue in response to our order that WAshington v.

Comm ssioner, 120 T.C. 114 (2003), allows the Court to determ ne

t he amount of Federal incone tax owi ng after a bankruptcy
pr oceedi ng.

We deci de whether we may enter a decision as to petitioner
that reflects a determination of his underlying tax liability.
W hold we nmay not.

Backgr ound

We draw the following recitations fromthe pleadi ngs and
other parts of the record. W set forth these recitations solely
for the purpose of this Menorandum Opinion. Petitioners resided
in Gncinnati, Ohio, when their petition was filed with the
Court.

Petitioners operated a | andscapi ng busi ness for nearly 30

years and failed to nmake estimted tax paynents on their
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sel f-enpl oynent income. In 1991 and 1992, respondent assessed
petitioners’ Federal incone tax liabilities for 1986 and 1991,
respectively.

On June 25, 1993, petitioners filed for bankruptcy under
chapter 13 of the Bankruptcy Code in the Southern District of
Ohio, Western Division. The IRS filed a proof of claimin the
case on or about Septenber 8, 1993, and an anended proof of claim
approximately 3 nonths later. Petitioners raised no objection to
the IRS s clains. On separate occasions between 1994 and 1998,
respondent assessed petitioners’ Federal inconme tax liability for
1992 t hrough 1997.

On January 5, 1999, the bankruptcy court entered an order
granting a requested nodification of the plan concerning the
IRS's clainms. The nodification stated that any tax liability not
fully paid under the plan would survive discharge. The
bankruptcy court issued petitioners a discharge on February 25,
1999, and cl osed the case on March 5, 1999. Afterwards,
respondent proposed a levy to collect the subject years’
surviving tax liabilities, and petitioners challenged the anmounts
t hat respondent asserted were due.

On May 9, 2001, respondent sent petitioners a Letter 1058,
Notice of Intent to Levy and Your R ght to a Due Process Heari ng,

as to the subject years. Petitioners requested the referenced
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heari ng, and Appeals held the hearing with petitioners on May 23,
2002. Petitioners subsequently submtted an offer in conprom se.

On Decenber 10, 2003, Appeals issued to petitioners a notice
of determ nation stating that the proposed | evy was appropri ate.
The notice stated that petitioners had raised two issues as to
the levy: (1) Wiether the liability sought by respondent was
correct, and (2) whether respondent should have accepted their
offer in conpromse. As to the first issue, Appeals determ ned
t hat respondent had correctly determ ned the anmount of the
liability. As to the second issue, Appeals determ ned that
petitioners did not qualify for an offer in conprom se because
they had not filed Form 943, Enployer’s Annual Tax Return for
Agricul tural Enpl oyees, and Form 1040, U.S. Individual Incone Tax
Return, as required for 2002.

In their petition to this Court, petitioners challenged the
anount of tax remaining unpaid as a result of the bankruptcy case
and requested that the Court review their paynent history and
respondent’ s assessnents of interest and penalties. Petitioners
all eged that the anount of tax set forth in the notice of
determ nation was based on the followng errors: (1) Respondent
incorrectly assessed penalties and interest during the pendency
of petitioners’ bankruptcy proceeding; (2) respondent m sapplied
paynments made during the proceeding to interests and penalties

rather than to principal; and (3) respondent failed to consider
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petitioners’ offer in conprom se based on the incorrect
assunption that they did not file the referenced tax returns for
2002.

In answer, respondent alleged that petitioners were
precl uded by section 6330(c)(2)(B) fromlitigating in this
proceedi ng the anount or existence of their underlying tax
l[iability. According to respondent, the anount of taxes owed by
petitioners, the anmount of their paynents, the application of
t hose paynents, the rates and accrual of interest, and all other
rel evant matters alleged by petitioners in their petition to be
i nproper had been within the scope and jurisdiction of the
bankruptcy court, and petitioners had the full opportunity in
t heir bankruptcy proceeding to chall enge the anmounts and
exi stence of any taxes under the jurisdiction of the bankruptcy
court.

On March 14, 2005, approximately 3 weeks after respondent’s
answer was filed, petitioner and respondent filed with the Court
a stipulation of settlenent asking the Court to enter a decision
agai nst petitioner fixing an agreed-upon anmount of unpaid incone
taxes (inclusive of additions to tax, penalties, and interest) as
of March 15, 2005.

Di scussi on

Respondent and petitioner ask the Court to enter a decision

fixing an agreed-upon anount of petitioner’s unpaid Federal
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i ncome taxes (inclusive of additions to tax, penalties, and
interest) as of March 15, 2005. W nust deci de whether we are
authorized to do so. Wen the Court |lacks the authority to
consi der an issue, the Court does not have the power to decide

it. Cf. Ins. Corp. of Ir., Ltd. v. Conpagnie des Bauxite de

Quinee, 456 U.S. 694, 702 (1982); Brown v. Conmm ssioner, 78 T.C

215, 217-218 (1982). Wiile neither party chall enges our
authority to render this decision, the parties cannot confer such

authority upon us by their conduct or consent. Cf. California v.

LaRue, 409 U. S. 109, 112 n.3 (1972); Mtchell v. Murer, 293 U S

237, 243 (1934).

Where issues related to the taxpayer’s underlying tax
liability were properly raised in a section 6330 proceedi ng, we
may review the determnation of that liability. See sec.
6330(d)(1); see also sec. 6330(c)(2)(B). Section 6330(c)(2)(B)
dealing with notice and opportunity for hearing before |evy,
provides that in the case of any hearing conducted under section
6330, a person may raise “challenges to the existence or anobunt
of the underlying tax liability for any tax period if the person
did not receive any statutory notice of deficiency for such tax
liability or did not otherw se have an opportunity to dispute
such tax liability.” Because petitioners did not receive a
noti ce of deficiency regarding any of the subject years, they

were permtted to challenge the existence or anmount of their



- 8-
underlying tax liability at issue if they did not “otherw se have
an opportunity to dispute such tax liability.” 1d. The nere
fact that Appeals in petitioners’ section 6330 hearing consi dered
a claimas to the existence or anount of their underlying tax
liability does not necessarily nean that this Court nay do

i kewi se. See Behling v. Conm ssioner, 118 T.C. 572 (2002).

Section 301.6330-1(e)(3), QRA-El11l, Proced. & Adm n. Regs.,
provides the following illustrative question and answer:

Q E11. If an Appeals officer considers the nerits of a
taxpayer’s liability in a [collection due process (CDP)]
heari ng when the taxpayer had previously received a
statutory notice of deficiency or otherw se had an
opportunity to dispute the liability prior to the issuance
of a notice of intention to levy, wll the Appeals officer’s
determ nation regarding those liability issues be considered
part of the Notice of Determ nation?

A-E11. No. An Appeals officer may consider the
exi stence and anount of the underlying tax liability as a
part of the CDP hearing only if the taxpayer did not receive
a statutory notice of deficiency for the tax liability in
gquestion or otherwi se have a prior opportunity to dispute
the tax liability. * * * In the Appeals officer’s sole
di scretion, however, the Appeals officer may consider the
exi stence or anount of the underlying tax liability, or such
ot her precluded issues, at the same tine as the CDP hearing.
Any determ nation, however, nade by the Appeals officer with
respect to such a precluded issue shall not be treated as
part of the Notice of Determ nation issued by the Appeal s
officer and will not be subject to any judicial review
* * * Even if a decision concerning such precluded issues
is referred to in the Notice of Determnation, it is not
reviewable by a district court or the Tax Court because the
precl uded issue is not properly part of the CDP hearing.

This Court recently held that when the IRS submts a proof
of claimfor an unpaid Federal tax liability in a taxpayer’s

bankruptcy action, the taxpayer had the opportunity to dispute
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the liability for purposes of section 6330(c)(2)(B). See

Kendricks v. Conm ssioner, 124 T.C. 69 (2005). W noted that 11

U S.C. sec. 505(a) (2000) enpowers a bankruptcy court in a
bankruptcy proceeding to determne “the anmount or legality of any
tax, any fine or penalty relating to a tax, or any addition to
tax, whether or not previously assessed, whether or not paid, and
whet her or not contested before and adjudicated by a judicial or
adm ni strative tribunal of conmpetent jurisdiction.” |In that
respondent in this case filed a proof of claimin petitioners’
previ ous bankruptcy case, we conclude on the basis of Kendricks
that petitioner had the opportunity to dispute his underlying tax
liability before commencing this awsuit and thus may not do so
in this proceeding.

Respondent and petitioner rely upon Washi ngton v.

Comm ssioner, 120 T.C. 114 (2003). W conclude that this

reliance is msplaced. |In Washington, the taxpayers chall enged

t he appropri ateness of respondent’s proposed collection action
because, they stated, a bankruptcy court had di scharged them from
the unpaid tax liabilities underlying the proposed action. 1d.
at 120 n. 9. Section 6330(c)(2)(A(ii) specifically provides that
a person may chall enge the appropriateness of a collection action
at a hearing conducted under section 6330. Here, by contrast,
petitioner makes no assertion that the bankruptcy court

di scharged himfromany of the liabilities now sought by
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respondent. Instead, petitioner specifically challenges the
anmount of the liability. The fact that the anount of his unpaid
tax liability is no longer in dispute on account of his
settlenment is of no consequence to us. Qur ability to decide
petitioner’s underlying tax liability “‘depends on the state of

things at the time of the action brought,’” Keene Corp. v.

United States, 508 U.S. 200, 208 (1993) (quoting Mol lan v.

Torrance, 22 U S. (9 Wueat.) 537, 539 (1824)), and not on the
state of things when we enter our decision in the action.

Accordi ngly,
An appropriate order will be

i ssued.



