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DAWSQON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b) the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case.

lUnl ess ot herwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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Respondent determ ned a deficiency of $1,500 in petitioner’s
Federal inconme tax for 2004. At issue is whether support
paynments petitioner made to his former wife in 2004 constitute
al i nony as defined by section 71(b) and are thus deducti bl e by
hi m under section 215(a).

Backgr ound

All of the facts have been stipulated and are so found. The
stipulation of facts and the attached exhibits are incorporated
herein by this reference. Wen the petition was fil ed,
petitioner resided in San Antonio, Texas.

Petitioner was previously married to Beverly Salzman (his
former wiwfe). Their marriage was di ssol ved t hrough proceedi ngs
inthe District Court of Bexar County, Texas. An Agreed Final
Decree of Divorce (divorce decree) was approved and entered by
that court on October 4, 2002. It included a contractual
agreenent between petitioner and his fornmer wife, both having
been represented by counsel, as to spousal support and property
division. Under the headi ng “Spousal Support”, the divorce
decree provides in pertinent part:

It is ordered that Wlliam Franklin Sal zman, |1, is

obligated to pay and shall pay to Beverly June Sal zman

spousal mai ntenance of $500.00 per nmonth for a period

of no longer than four (4) years, with the first

paynent of $250.00 bei ng due and payabl e on June 1

2002, and a second paynent of $250.00 bei ng due and

payabl e on June 15, 2002, and thereafter a |ike paynent

of $500. 00 bei ng due and payable on the first day of
each nonth for a period of no |onger than four years.
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Nei t her the agreement nor the divorce decree specifies whether
petitioner’s obligation to make such paynents would term nate
upon his fornmer wife' s death.

In 2004 petitioner made “spousal support” paynents totaling
$6,000 to his fornmer wife for which he clained an alinony
deduction on his Federal inconme tax return for that year.
Respondent disallowed the clainmed alinony deduction in the notice
of deficiency.

Di scussi on?

Petitioner contends that because he always made tinely
support paynents to his former wife in conpliance with his
agreenent and the district court’s judgnent, he is entitled to
his cl aimed alinony deduction. To the contrary, respondent
contends that petitioner’s paynents do not qualify as alinony
under the Internal Revenue Code.

Section 71(a) provides the general rule that alinony
paynents are included in the gross inconme of the payee spouse.
Section 215(a) provides the conplenentary general rule that
al i nrony paynents are deductible by the payor spouse in “an anount
equal to the alinony or separate nai ntenance paynents paid during

such individual’s taxable year.”

2The issue for decision is essentially legal. Therefore, we
decide it without regard to the burden of proof.
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The term “al i nrony” nmeans any alinony as defined in section
71. Section 71(b) provides in part:

SEC. 71(b). Alinony or Separate Miintenance
Paynent s Defi ned. --For purposes of this section--

(1) In general.--The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynment as a paynent which is not
i ncludable in gross income * * * and not
al l owabl e as a deduction under section
215,

(© in the case of an individual
| egally separated from his spouse under a
decree of divorce or of separate
mai nt enance, the payee spouse and the
payor spouse are not nenbers of the sane
househol d at the tinme such paynent is
made, and

(D) there is no liability to nmake any
such paynent for any period after the
death of the payee spouse and there is no
liability to nmake any paynent (in cash or
property) as a substitute for such
paynents after the death of the payee
spouse.
The parties agree that petitioner’s paynments to his formner
wi fe satisfied the requirenents set out in section 71(b)(1) (A,
(B), and (C). Their disagreenent is solely about whether
petitioner’s paynents satisfied the provisions of section

71(b)(1)(D); i.e., whether his liability to make paynents woul d
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have termnated in the event of his forner wfe's death. |If so,
t he paynents woul d have been *“alinony”. Because we think
petitioner’s paynents woul d not have term nated upon her death
we agree with respondent that they are not alinony, for the
reasons stated bel ow

Under section 71(b)(1)(D), if the payor is liable for any
qual i fying paynent after the recipient’s death, none of the
related paynments required will be deductible as alinony by the

payor. See Kean v. Conm ssioner, 407 F.3d 186, 191 (3d G r

2005), affg. T.C. Meno. 2003-163. Whether a postdeath obligation
exi sts may be determned by the terns of the divorce or
separation instrunent or, if the instrunent is silent on the

matter, by State law. Mrgan v. Conm ssioner, 309 U S. 78, 80-81

(1940); see also Kean v. Conm ssioner, supra at 191. The parties

di spute whether the paynents at issue neet the requirenents of
section 71(b)(1)(D). They agree that the agreenent and divorce
decree do not provide any conditions for the term nation of the
paynments. Respondent maintains that the paynents nmade by
petitioner to his former wife are not deductible fromhis incone
as al i nony under section 215(a) because the obligation to nake

t he paynents does not termnate at the death of either party
under Texas law. Petitioner argues that the paynents are
deducti bl e because he intended themto be alinony and because the

agreenent reached with his forner wife did not specifically state
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that the paynments do not term nate upon the death of either of
t hem

Al t hough section 71(b)(1)(D), as it was enacted in 1984,
originally required that a divorce or separation instrunent
affirmatively state that liability for paynents term nates upon
the death of the payee spouse in order to be considered alinony,
the statute was retroactively anmended in 1986 so that such
paynments now qualify as alinony as long as term nation of the
liability would occur upon the death of the payee spouse by

operation of State |aw. Hoover v. Conm ssioner, 102 F.3d 842,

845-846 (6th Cr. 1996), affg. T.C. Menob. 1995-183. Petitioner’s
agreenent and the divorce decree are silent on whether his
nont hly paynents of $500 to his fornmer wife, totaling $24,000 for
the fixed 4-year period, would survive her death as a matter of
| aw. Consequently, our analysis is guided by Texas State | aw.
Section 7.006 of the Texas Fam |y Code provides for witten
agreenents incident to divorce:
(a) To pronote am cable settlenent of disputes in a
suit for divorce or annul nent, the spouses may enter into a
witten agreenent concerning the division of the property
and the liabilities of the spouses and mai nt enance of either
spouse. The agreenent may be revised or repudi ated before
rendition of the divorce or annul ment unless the agreenent
i s binding under another rule of |aw
Tex. Fam Code Ann. sec. 7006(a) (Vernon 2006).
Under Texas State |aw contractual support paynents do not

termnate on the death of the fornmer payee spouse absent
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agreenent to the contrary shown by the contract or surrounding

ci rcunst ances. In Cardwell v. Sicola-Cardwell, 978 S.wW2d 722,

726 (Tex. App. 1998), the State court of appeals, hol ding that
contractual alinony agreenents in Texas are governed by the | aw
of contracts, and generally survive the death of one of the
parties, stated:

Neit her the historical treatnment of alinony in Texas, nor
Texas case law, indicates that the general rules of
alinmony--i.e., court-ordered spousal support--shoul d
apply to contracts for spousal support, particularly
the rule that alinony presunptively term nates on the
obligor’s death. Cf. Hutchings, 406 S.W2d at 421
(hol ding that agreenent for periodic child support
paynments is governed by | aw of contracts, and under
contract principles paynents survive obligor’s death
absent agreenent to contrary shown by provisions of
contract or surroundi ng circunstances).

Wiile petitioner’s assertions are forthright and appealing,
unfortunately for himthe Internal Revenue Code is specific in
its requirenents, and by virtue of Texas State |law his support
paynments to his fornmer wife in 2004 did not neet the requirenent
outlined in section 71(b)(1)(D). Accordingly, we hold that
petitioner’s paynents nmade to his wife in 2004 did not satisfy
all the conditions set forth in section 71 and thus are not
properly deductible as alinony for the taxable year in issue.

To reflect the foregoing,

Deci sion will be entered

for respondent.




