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UNI TED STATES TAX COURT

DAVI D L. SAMJEL, Petitioner v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8431-05L. Filed Cctober 15, 2007.

Pfiled a petition for judicial reviewin response
to Rs determnation to proceed with collection by lien
and/or levy of assessed incone tax liabilities, plus
additions to tax and interest, for 1996-2002. R's
settlenment officer rejected PPs offer-in-conprom se
because it was not a viable alternative to collection.
The settlenent officer, applying guidelines established
by the Internal Revenue Manual, determ ned that P
should include in the anmobunt of his offer-in-conprom se
the value of certain “dissipated assets”, which
because of the dissipation, becane unavail able for
paynment of P s delinquent inconme tax obligation. The
settlenment officer required this inclusion,
notw t hstandi ng that sone of the assets had been used
for proper purposes.
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Held: R s rejection of P s offer-in-conprom se
was an abuse of discretion, and this case will be
remanded to the I RS Appeals O fice so that P may nake a
revised offer reflecting a reduced anount of dissipated
asset s.

Wlilliam A Neilson and Douglas L. Salzer, for petitioner.

Linda A. Neal, for respondent.

VEMORANDUM OPI NI ON

NI MS, Judge: This case arises froma petition for judicial
review filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330. Unless
otherwi se indicated, all section references are to the Internal
Revenue Code in effect for the years in issue as anended, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. The issue for decision is whether respondent’s
rejection of petitioner’s offer-in-conprom se was an abuse of
di scretion.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122, and the facts are so found. The stipulations of the
parties, wth acconpanying exhibits, are incorporated herein by
this reference. At the tine he filed the petition, petitioner

resi ded i n Loui si ana.
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Petitioner is a practicing physician specializing in adult
and pediatric urology. He operates his own nedical practice,
David L. Sanuel, MD., A Professional Medical Corporation
Petitioner is also a partner in Pontchartrain Lithotripsy, LLC
Prior to starting his own practice, petitioner practiced with
anot her urologist until sonetine in 2002.

Begi nni ng on February 3, 2003, petitioner began filing
del i nquent individual inconme tax returns for 1996-2002. The
dates on which petitioner filed the returns and the Internal

Revenue Service (IRS) assessed the taxes due are as foll ows:

Year Date Return Filed Dat e Taxes Assessed
1996 January 26, 2004 March 8, 2004

1997 February 3, 2003 March 24, 2003

1998 February 3, 2003 March 31, 2003

1999 February 3, 2003 March 24, 2003

2000 February 3, 2003 March 3, 2003

2001 February 3, 2003 March 3, 2003

2002 Cct ober 3, 2003 Novenber 3, 2003

The so-called “TXMODA” conputer transcripts of petitioner’s IRS
accounts for each of these years show adjusted gross incone

posted frompetitioner’s tax returns as foll ows:

Year AG

1996 $187, 108
1997 220, 250
1998 205, 492
1999 303, 558
2000 140, 213
2001 177, 566

2002 211, 991
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Petitioner did not remt any paynents for the anmounts due on
t hese returns when they were filed.

Respondent assessed the taxes shown on the above returns.

Cal cul ated as of January 1, 2005, petitioner owed in excess of
$773,368 for the tax years 1996- 2002, inclusive.

In October 2004, petitioner filed his 2003 i ndividual incomne
tax return. Wthheld taxes for 2003 exceeded total tax by
$8,016. The excess withheld taxes conbined with an estimted tax
paynment of $15,600 resulted in a $23,616 overpaynment of tax for
2003. This overpaynent was applied to petitioner’s 1996 unpaid
tax liability.

Respondent sent the follow ng collection notices to
petitioner for unpaid Federal incone taxes: Notice of Federa
Tax Lien Filing and Your Right to a Hearing Under | RC 6320, dated
Cctober 2, 2003, for the 1997-2001 tax years; a Final Notice -
Notice of Intent to Levy and Notice of Your Right to a Hearing,
dated February 10, 2004, for 2002; a Final Notice - Notice of
Intent to Levy and Notice of Your Right to a Hearing, dated March
8, 2004, for 1996; and a Notice of Federal Tax Lien Filing and
Your Right to a Hearing Under |RC 6320, dated April 1, 2004, for
1996. (Neither party has explained this 1996 discrepancy.)
Petitioner tinely requested a hearing in response to each of
these Notices. On each Form 12153, Request for a Coll ection Due

Process Hearing, petitioner stated that he was preparing a Form



- 5 -
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndividuals, and a Form 433-B, Collection
I nformation Statenent for Businesses, in order to submt an
offer-in-conpromse for his tax liabilities.

On July 8, 2004, petitioner submtted a Form 656, Ofer in
Conmprom se, along with two different Forns 433-A (both dated June
1, 2004) and a Form 433-B for his professional corporation.
Petitioner submtted the offer on the basis of “doubt as to
collectibility”. Petitioner was not then, and is not now,
contesting his 1996-2002 incone tax liabilities. Petitioner
of fered to pay $30,000 to conmprom se his 1996- 2002 t ax
liabilities. This was a short-term deferred paynent offer
payable in nonthly installnments of $1,250 for 24 nonths.

On one of the Fornms 433-A, petitioner indicated that he
operated David L. Sanuel, MD., P.C., and identified this
corporation as his enployer for the prior 4 years. Petitioner
listed his assets as $1,409.89 in a checking account, a house
val ued at $330,000 (with a | oan bal ance of $322,025), and
furniture/ personal effects worth $10,000. Petitioner indicated
that he was the plaintiff in a $25,000 civil lawsuit for unpaid
wages. Petitioner showed his only source of inconme as nonthly
wages of $7,963. Petitioner reported nonthly expenses of: $976
for food, clothing, and m scel |l aneous (noted as the statutory

al l owance); $1,024 for housing and utilities (noted as the
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statutory allowance); $50 for health care; $2,470 for taxes;
$2, 750 for court-ordered paynents (child support); and $250 for
ot her expenses (later identified as attorney’s fees for
representation in the instant matter). The second Form 433-A
contained the sane information as the first, except that it
reported gross nonthly wages of $8,144.10 and nont hly mnedi cal
expenses of $41. 20.

The Form 433-B for David L. Sanmuel, MD., P.C., reflected
that petitioner was the only shareholder. The total
accounts/ notes receivable of the nedical corporation was shown as
$87,388.73. The only other assets disclosed on the Form 433-B
were $613.74 in a bank account, $200.22 of cash on hand, and
office furniture valued at $4,000. |In the “lnvestnents” section,
petitioner listed one share of Pontchartrain Lithotripsy, LLC
with a value of $10,000. Total nonthly incone for petitioner’s
pr of essi onal corporation consisted of $26,435.20 in gross
recei pts and $4,416 in dividends for a total of $30,851. 20.
Petitioner reported nonthly expenses totaling $33,523.93 for the
pr of essi onal corporation.

Petitioner’s offer-in-conprom se was accepted for processing
and forwarded to respondent’s New O | eans Conpliance Ofice for
i nvesti gati on.

Petitioner requested a face-to-face hearing at the New

Ol eans Appeals Ofice, to which the IRS agreed. The face-to-
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face hearing was conducted in New Ol eans on January 31, 2005.
During the face-to-face hearing, petitioner disclosed that he
sold an interest in Fairway Medical Center (FMCO) in June 2003,
for $108,000 and refinanced his hone in Septenber 2003, for a net
cash paynment to him of $25,158. Petitioner also discussed his
ownership interest in Pontchartrain Lithotripsy, LLC, from which
he reported $51, 922 of inconme in 2003, but which he designated on
the Form 433-B as a $10, 000 i nvestnent held by his professional
corporation. Petitioner explained that his $10,000 initial
investnment in Sabine Lithotripsy, LLC (which dissolved into four
entities, one of which was Pontchartrain Lithotripsy, LLC
entitles himto access a nedical nobile unit for use in his

medi cal practice. He also receives nonthly inconme receipts,

whi ch he said are deposited into his business account. After the
hearing, petitioner provided a list of the nmonthly incone
received fromPontchartrain Lithotripsy. This incone totaled
$61, 440 for 2004,

Petitioner clarified other issues at the hearing. He
indicated that the | ower of the two nonthly inconme anounts on the
different Forns 433-A, $7,963, should be used for consideration
of the offer-in-conpromse. Petitioner asserted that his
interest in his professional corporationis |imted to the val ue
of the nedical and office equi pnent (which he estimted to be

$3,630) and that a patient list in the urology field has little
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or no value. Petitioner also gave details regarding the
abovenenti oned | awsuit against his previous enployer to collect
back wages. He said that billings show that he is entitled to
$60, 000 plus interest.

On February 10, 2005, the settlenent officer sent petitioner
a letter wwth her prelimnary determ nation. She stated her
position that petitioner had “di ssi pated assets” with a disregard
of his outstanding tax liabilities when he sold his interest in
FMC and refinanced his honme. She reasoned that at the tine the
transacti ons occurred, the outstandi ng assessed bal ances due to
the I RS exceeded the anmounts realized fromthe dissipated assets.
In addition, she noted that none of the funds were remtted to
the IRS, and she took the position that petitioner did not use
any of the funds for necessary expenses. She said that unl ess
petitioner increased his offer to $163, 158 ($30,000 initial offer
anount plus 100 percent of the dissipated asset values), she
woul d assume that petitioner was not interested in pursuing the
matter further, and that she would recommend that Appeals issue a
notice of determ nation.

The settlenent officer indicated that her prelimnary
determ nation did not represent a final anmount determ ned to be
an acceptable offer. She noted that she did not include in the

reasonabl e coll ection potential calculation any anounts for
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petitioner’s interest in his civil lawsuit, his ownership
interest in his nedical practice, or his interest in
Pontchartrain Lithotripsy.

On March 2, 2005, petitioner responded to the prelimnary
determnation letter. 1In his letter he said that when he “| ost
his job” practicing with another urologist in 2002, he
accunul ated substantial debt setting up his new nmedical practice
and payi ng necessary living expenses and fell behind on his child
support paynents. The letter clained that the paynents made from
the funds realized fromthe FMC sale in July and hone refinancing
i n Septenber 2003, were necessary to pay judgnents rendered
against himand to avoid additional |egal proceedings.

Petitioner provided details on the distribution of the proceeds
of these two transactions. He alleged that he distributed the

$108,000 fromthe sale of his interest in FMC as foll ows:

Payee Paynent Anpunt
City Bank (credit card debt)* $13,591.78
City Bank (credit card debt)* 12, 468. 72
First USA (credit card payoff) 2,745. 69
MBNA (credit card payoff)** 30, 000. 00
| RS (2003 estinmated tax paynment) 15, 600. 00
Chil d support paynents 5, 464. 02
Hi bernia Bank (| oan repaynent) 8, 820. 20
Wi t ney Bank (credit |ine) 4,709. 59
Wlliam A Neilson (legal fees) 4, 000. 00
Paul Lea (|l egal fees) 5, 000. 00
D ane Cherry (Il egal fees) 3, 000. 00
Pedal hore (accounting fees) 1, 600. 00
Fintech (accounting fees) 1, 000. 00

*Paynment pursuant to court judgnents
**Lawsuit filed against petitioner
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Fromthe refinance of his residence petitioner received a net
amount of $25,158. Petitioner used $11,000 to pay delinquent
child support and transferred the renmaining $14,158 to his
pr of essi onal corporation (which was used to pay a supplier,
mal practice i nsurance, delinquent telephone charges, and
payroll).

Also in his response to the prelimnary determ nation
petitioner asserted that the attorney’'s fees were an all owabl e
necessary expense because they were necessary for his
representation before the IRS wth respect to his current tax
matters. He closed the letter by saying he thought negotiation
of an offer-in-conprom se was possi ble given his belief that he
did not dissipate assets and that he is allowed to claim
attorney’s fees as an expense.

On March 8, 2005, the settlenent officer sent a letter to
petitioner stating that her positions on the dissipated assets
and attorney’s fees renai ned unchanged. Petitioner did not
respond to this letter and never increased his offer.

On April 8, 2005, Appeals issued petitioner a notice of
determ nati on sustaining the proposed collection actions. The
summary of determ nation concluded that petitioner’s proposed
collection alternative was not a viable option. The notice
i ndi cated Appeals’ finding that the IRS could collect nore than

t he $30,000 offer. The notice referred to the discovery of the
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di ssi pated assets during consideration of the offer-in-
conprom se. The notice acknow edged t he $15, 600 paynent to the
| RS but pointed out that the remaining $117,558 was distributed
to other creditors. It noted that petitioner was given the
opportunity to increase his offer but declined to do so. The
notice also stated that

The proposed | evy action bal ances the need for

efficient collection wwth the concern that it be no

nore intrusive than necessary because your offer-in-

conprom se does not outweigh the governnment’s need for

efficient collection of your tax liabilities. Your
collection alternative was consi dered however we find

that it is not a viable alternative given the facts and

evi dence rai sed.

The settlenment officer’s Appeals Case Determ nation (Case
Determ nation) reflects that in reconmendi ng petitioner’s offer
based on doubt as to collectibility be rejected, she cal cul at ed
petitioner’s future income potential plus his net realizable
equity (NRE) in assets to get the reasonable collection potenti al
for the case.

In determning petitioner’s NRE, the settlement officer
deci ded that petitioner had dissipated assets in disregard of his
tax liabilities when he sold his interest in FMC and when he
refinanced his honme. She considered the assets dissipated
because petitioner realized the funds after his tax liabilities

for 1996-2002 had accrued and after the ambunts due for 1997-2001

wer e assessed, and he used all of the funds to pay other
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creditors, with the exception of the $15, 600 paynent to the IRS.
She determ ned that 100 percent of the $133, 158 received fromthe
di ssi pated assets should be included in petitioner’s NRE with the
possi bl e exception of the $15,600 paid to the IRS, the $5, 000
|l egal fees incurred in the lawsuit against his fornmer enpl oyer,
and the $5,464 paid for child support. She reached this
concl usi on despite recognizing that the assets were dissipated
before the offer-in-conprom se was made. The settlenent officer
did not include any anount for the value of petitioner’s
residence in NRE, having determ ned that he had no equity. She
al so expressed doubt as to whether petitioner reported an
accurate value for his interest in his nedical corporation,
noting the conparatively |ow val ue of equi pment totaling $3, 630
gi ven that the business had gross incone in excess of $300,000 in
2003. The settlenent officer did not account for petitioner’s
interests in his nmedical corporation or Pontchartrain Lithotripsy
in calculating NRE. The settlenent officer determ ned
petitioner’s future inconme collection potential to be $946 per
nmont h, which, over 60 nonths (the nmultiplier for a short-term
deferred paynent offer) anounted to $56, 760.

In response to the notice of determ nation, petitioner filed

a petition with this Court.
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Di scussi on

Before a | evy may be nade on any property or right to
property, a taxpayer is entitled to notice of the Conm ssioner’s
intent to levy and notice of the right to a fair hearing before
an inpartial officer of the IRS Appeals Ofice. Secs. 6330(a)
and (b), 6331(d). Section 6320 provides that after the filing
of a Federal tax lien under section 6323, the Secretary shal
furnish witten notice. This notice nmust advise the taxpayer of
the opportunity for admnistrative reviewin the formof a
hearing, which is generally conducted consistent with the
procedures set forth in section 6330(c), (d), and (e). Sec.
6320(c) .

Were, as here, the underlying tax liability is not at
i ssue, our review of the notice of determ nation under section

6330 is for abuse of discretion. See Seqo v. Conm ssioner, 114

T.C. 604, 610 (2000); Goza v. Conm ssioner, 114 T.C 176, 182

(2000). This standard does not require us to deci de what we
t hi nk woul d be an acceptable offer-in-conprom se. Mirphy v.
Comm ssi oner, 125 T.C. 301, 320 (2005), affd. 469 F.3d 27 (1st

Cir. 2006). Rather, our reviewis to determ ne whether
respondent’s rejection of petitioner’s offer-in-conprom se was
arbitrary, capricious, or wthout sound basis in fact or |aw

Id.
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At the hearing, taxpayers may raise challenges to “the
appropri ateness of collection actions” and nay make “offers of
collection alternatives, which may include the posting of a bond,
the substitution of other assets, an installnment agreenent, or an
offer-in-conpromse.” Sec. 6330(c)(2)(A). The Appeals officer
nmust consi der those issues, verify that the requirenents of
applicable | aw and adm ni strative procedures have been net, and
consi der “whet her any proposed collection action bal ances the
need for the efficient collection of taxes with the legitimte
concern of the person [involved] that any collection action be no
nmore intrusive than necessary.” Sec. 6330(¢c)(3)(C. As his
collection alternative, petitioner chose to nmake an offer-in-
conprom se. In the case before us, petitioner disputes
respondent’s rejection of his offer-in-conprom se.

Section 7122(a) authorizes the Secretary to conprom se any
civil or crimnal case arising under the internal revenue | aws.
Section 7122(c) provides that the Secretary shall prescribe
gui delines for evaluation of whether an offer-in-conprom se
shoul d be accepted. The decision whether to accept or reject an

offer-in-conpromse is left to the Secretary’s discretion. Fargo

v. Conmm ssioner, 447 F.3d 706, 712 (9th Gr. 2006), affg. T.C
Meno. 2004-13; sec. 301.7122-1(c)(1), Proced. & Adm n. Regs.
The section 7122 regul ations set forth three grounds for

conprom se of a taxpayer’s liability. These grounds are doubt as
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to liability, doubt as to collectibility, and the pronoti on of
effective tax admnistration. Sec. 301.7122-1(b), Proced. &
Adm n. Regs. Petitioner seeks a conprom se based on doubt as to
collectibility.

The Secretary nmay conpromse a tax liability based on doubt
as to collectibility where the taxpayer’s assets and incone are
| ess than the full anount of the liability. Sec. 301.7122-
1(b)(2), Proced. & Adm n. Regs. GCenerally, under the
Commi ssioner’s adm ni strative procedures, an offer-in-conprom se
based on doubt as to collectibility will be acceptable only if it
reflects the taxpayer’s “reasonable collection potential”. Rev.
Proc. 2003-71, sec. 4.02(2), 2003-2 C.B. 517. Both parties
appear to agree that petitioner’s reasonable collection potenti al
is substantially less than his tax liability which, as above
noted, stood at nore than $773, 368, as of January 1, 2005. The
parties obviously disagree as to petitioner’s collection
potenti al .

The I RS has devel oped gui delines and procedures for the
subm ssion and eval uation of offers to conprom se under section
7122. Rev. Proc. 2003-71, supra. In furtherance thereof, the
| nternal Revenue Manual (I RM contains extensive guidelines for

evaluating offers-in-conpromse. 1 Admnistration, Interna
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Revenue Manual (CCH), sec. 5.8, at 16,253. Both petitioner and

respondent focus substantial attention in their briefs to the

i ssue of “Dissipation of Assets”, discussed bel ow

The IRM provides in part, in “Di ssipation of Assets”,

section 5.8.5.4, at 16,339-6, the foll ow ng:

(1) During an offer investigation it may be
di scovered that assets (liquid or non-liquid) have been
sold, gifted, transferred, or spent on non-priority
itens and/or debts and are no |onger available to pay
the tax liability. This section discusses treatnent of
t he val ue of these assets when considering an offer in
conprom se

* * * * * * *

(2) Once it is determned that a specific asset has
been di ssipated, the investigation should address
whet her the value of the asset, or a portion of the
val ue, should be included in an acceptable offer
anmount .

(3) Inclusion of the value of dissipated assets
must clearly be justified in the case file and
docunented on the ICS/AQ C history. * * *

(4) \Wen the taxpayer can show that assets have been
di ssipated to provide for necessary living expenses, these
anounts should not be included in the reasonable collection
potential (RCP) cal cul ation.

* * * * * * *

(5) |If the investigation clearly reveals that assets
have been dissipated with a disregard of the outstanding tax
l[iability, consider including the value in the reasonable
collection potential (RCP) calculation. [Enphasis added.]
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It is not totally clear how dissipated assets can be “no | onger
available to pay the tax liability” (see (1), above) while at the
sanme time included in the “reasonabl e collection potential (RCP)
cal cul ation” (see (5), above).

The settlenment officer apparently considered herself
required to apply this rather cryptic guideline, and under an
abuse of discretion standard we are not at liberty to chall enge
her judgnment that it should be used. However, under the abuse of
di scretion standard, we nust assure that the guideline is
correctly appli ed.

The Appeal s Case Determ nation states that

Appeal s prelimnary determ nation of Dr. Samuel’s net
realizable equity (NRE) in his assets is that it should

i ncl ude 100% of his dissipated assets totaling $133,158 with
t he possi bl e exception of the $15,600 paid for his 2003
estimted tax paynment, his legal fees of $5,000 incurred in
association with his civil law suit against his prior

enpl oyer and $5, 464 paid for child support. He has no net
realizable equity in his personal residence given that quick
sale value (QV) is used and of fset against his nortgage of
$322,000. Since his nortgage exceeds the QSV of $320, 000
(80% of FMW determined to be at $400, 000), he has no equity
to include in his NRE. Appeals believes that his interest
in his nedical corporation exceeds that which was reported
at the face-to-face hearing to be the value of the equi pnent
totaling $3,630. This is an on-going business that had
gross income in excess of $300,000 in 2003.

The Appeal s Case Determ nation goes on to state that

Dr. Sanuel was provided the opportunity to increase his
of fered anbunt to at | east include anbunts he realized
pursuant to his dissipated assets in order that his offer
receive further consideration. He declined to so do.
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The $15, 600 which Dr. Sanmuel paid for his 2003 estimated tax
paynment shoul d have been excluded fromthe dissipated assets
category, and if Appeals was in doubt about the includability of
the $5,000 incurred in association with Dr. Sanuel’s civil |aw
suit and the $5,464 paid for child support, these anobunts shoul d
have been excluded also. It was an abuse of discretion not to do
so.

It is represented in his brief that petitioner has been
current on all of the filings and paynents of his taxes, starting
with 2003. It appears fromthe Appeals Case Determ nation that
petitioner has in fact mnimal assets fromwhich cash could be
realized, but that he has a nedical practice that produces a
fairly substantial anmount of inconme. Cearly, then, any IRS
recovery frompetitioner would have to cone principally, if not
entirely, fromhis nedical practice incone.

In connection with its consideration of petitioner’s offer-

i n-conprom se, Appeals prepared the following table to illustrate
petitioner’s future income potential. The Case Determ nation
states that the table is intended to show that petitioner’s

future income potential is nore than his $30, 000 offer.

Total | ncone Necessary Living Expenses

Sour ce G oss Cl ai ned Al | owed

Wages/ sal aries $7,963 Natl . Std $976 $953
T/ P expenses

Wages/ sal ari es Housi ng & 1, 024 1,034
spouse utilities

I nt er est Transportation 0 0

Net busi ness Heal t h care 50 100



i ncone
Rent al

i ncone

Pensions T/ P

Pensi ons spouse
Child support

Al i mony
O her:

| RA dstrbtn.

Tot al
Net
Net

Net

(a)

(b)
payment
t he net

on the statute,

(c)

of fer

i ncone
di fference
difference tinmes (a, b or c) =
di fference = $946 x 60

If the taxpayer
within 90 days or

If the taxpayer

If the taxpayer

(offering to pay over the life of the statute),
chart to determ ne the nunber of nonths.

deferred paynent

Petiti oner

Revenue Manua

a necessary expense accounting and | egal
before the IRS is needed or
The costs nust be related to solving the current controversy.

calculating petitioner’s future incone potenti al,

points out that 2 Adm nistration,

(CCH),

7,963
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Taxes

Court ordered
pnts.

Chi | d/ dependent
care

Li fe insurance
Secured debts
Represent ati on
O her:

Tot al expense

is shorter.

is making a deferred

section 5.15.1.10(3),

is making a cash offer
less) multiply the net
nunmber of nonths remaining on the statute.

fees if

2,470 2,180
2,750 2,750
0

250 0
7,520 7,017
946

FIP [Future income potential]

$56, 760

(offering to pay

difference by 48 or the

is making a short term deferred
(offering to pay within 2 years) nmultiply
difference by 60 or the nunber of nonths remaining
whi chever

paynent offer
use the

| nt er nal
at 17,662, allows as

representation

nmeets the necessary expense tests.

In

the settl enent

officer failed to allow nonthly paynments of $250 which petitioner

was making to his tax attorney in connection wth the current

controversy.

$41, 760.

The corrected i ncone potenti al

woul d t hus be
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The Appeal s Case Determ nation takes the position that
Appeal s was not required to counteroffer petitioner’s offer-in-
conprom se, but petitioner points out that 1 Adm nistration,

I nt ernal Revenue Manual (CCH), section 5.8.4.6., at 16, 308,
provides that in the course of processing the case, if the

t axpayer’s offer nust be increased in order to be recommended for
acceptance, the taxpayer nust be contacted by letter or tel ephone
advi sing the taxpayer “to anend the offer to the acceptable
anmount”. In the present case, petitioner should have been

advi sed that instead of 100 percent of the dissipated assets,
totaling $133,158, an acceptabl e anount woul d be $133, 158 | ess
$26, 064 ($15,600 plus $5,000 plus $5,464), or $107,094. Appeals’
failure to do so was an abuse of discretion, and we so hol d.

Petitioner should be given the opportunity to revise his
of fer-in-conprom se to reflect the $107,094, referred to above.
However, since petitioner appears to |lack any substantial assets
outside his nedical practice which could provide a source for
payi ng any conprom se anount, it is obvious, as previously
observed, that any paynents would cone from his nedi cal earnings.
The tabl e prepared by Appeal s, above, unquestionably reveals that
petitioner has anple incone in excess of his $30,000 offer

payabl e over 24 nonths.
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We shall remand this case to Appeals for a 60-day period

wi thin which petitioner may, if he so chooses, revise the anount

of his offer-in-conprom se and suggest new terns of paynent in

accordance herew t h.

An appropriate order

will be issued.




