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WHERRY, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and

this opinion shall not be treated as precedent for any other

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the tax year at issue. Al Rule references are to the Tax Court
Rul es of Practice and Procedure.
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case. Petitioner petitioned the Court to redeterm ne a
deficiency for his 2006 tax year. The issues for decision are
whet her petitioner is entitled to a dependency exenption
deduction and a child tax credit for 2006.

Backgr ound

The parties submtted this case to the Court fully
stipulated pursuant to Rule 122. The stipulated facts and
acconpanyi ng exhibits are incorporated herein by this reference.
Petitioner resided in Texas when he filed his petition.

Petitioner and his former spouse are co-conservators of
their two mnor children, ALS and AJS. An Oder In Suit To
Modi fy Parent-Child Rel ationship, issued by the 37th Judi ci al
District Court, Bexar County, Texas, and dated Septenber 13,
2006, provides in pertinent part that petitioner “shall have the
right in accordance with section 152(e)(2) of the Internal
Revenue Code, to claimthe dependency exenption for * * * [ALS]
for the purpose of federal inconme taxes for 2006 and ot her
subsequent cal endar years.” Petitioner clained a $3, 300
dependency exenption deduction and a $1,000 child tax credit for
ALS on his 2006 Form 1040, U.S. Individual Incone Tax Return.
Petitioner’s fornmer spouse, on her 2006 Form 1040A, U.S.

I ndi vidual I ncone Tax Return, also clained a dependency exenption

deduction for ALS for the 2006 tax year.
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On February 11, 2008, respondent issued petitioner a notice

of deficiency with respect to petitioner’s 2006 tax year,

di sal l ow ng his cl ai ned dependency exenpti on deduction and child

tax credit. As a result, respondent determ ned a $1, 825 Feder al

i ncone tax deficiency. Petitioner, on May 12, 2008, tinely

petitioned this Court.

Di scussi on

Burden of Proof

Deductions are a matter of |egislative grace, and the
t axpayer must naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001;

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992);

sec. 1.6001-1(a), Incone Tax Regs. As a general rule, the

Comm ssioner’s determ nation of a taxpayer’s liability in the
notice of deficiency is presunmed correct, and the taxpayer bears
t he burden of proving that the determnation is inproper. See

Rul e 142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933).

Al t hough section 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioner has not
established that he neets the requirenents under section
7491(a)(1) and (2) for such a shift.

1. Dependency Exenpti on Deducti ons

Section 151(a) and (c) allows a taxpayer to claiman

exenpti on deduction for each of the taxpayer’s dependents as
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defined in section 152. Section 152(a)(1) and (c) defines
“dependent”, in pertinent part, as a “qualifying child”, which
i ncludes a son or daughter of the taxpayer who has not provided
over one-half of his or her own support. “[Slupport” is defined
as including “food, shelter, clothing, nedical and dental care,
education, and the like.” Sec. 1.152-1(a)(2)(i), Incone Tax
Regs.

In the case of a child of divorced parents, if the child
receives over half of its support fromits parents who are
di vorced under a decree of divorce, and the child is in the
custody of one or both of its parents for nore than one-half of
the taxable year, then the child will be treated as the
qualifying child of the parent having custody for the greater
portion of the cal endar year (the custodial parent).
Sec. 152(e)(1).

The noncustodi al parent is nevertheless entitled to claim
t he dependency exenption deduction for a given tax year if, and
only if, one of three exceptions in section 152(e) applies. One
of the exceptions is if “the custodial parent signs a witten
decl aration” that the custodial parent will not claimthe child
as a dependent for that tax year. Sec. 152(e)(2)(A). The
noncust odi al parent nust also attach the witten declaration to
his or her Federal inconme tax return for that tax year. Sec.

152(e)(2)(B); see Presley v. Comm ssioner, T.C Meno. 1996-553.
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The witten declaration required under section 152(e)(2)
must be made either on a conpleted Form 8332, Release of aimto
Exenption for Child of Divorced or Separated Parents, or on a
statenent conformng to the substance of Form8332. Mller v.

Commi ssioner, 114 T.C. 184, 189 (2000); see sec. 1.152-4T(a),

QA- 3, Tenporary Incone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31,
1984) .

We conclude that petitioner is not entitled to a dependency
exenption deduction for ALS for his 2006 tax year. First,
petitioner has not proved that he was the custodial parent of ALS
in 2006. He did not provide any evidence, or even argue, that he
was the custodial parent. Mreover, the Oder In Suit To Mdify
Parent-Child Relationship indicates that for at |east part of
2006 ALS resided wth her nother in Arizona rather than with her
father in Texas. Second, petitioner did not satisfy the
exception provided in section 152(e)(2) because he did not attach
a Form 8332 or other equivalent witten declaration to his 2006

Form 1040 in accordance with that provision.? Therefore,

2\ acknowl edge that the Sept. 13, 2006, Order In Suit To
Modi fy Parent-Child Relationship granted petitioner the right to
cl aima dependency exenption deduction for ALS for 2006.
However, a State court cannot determ ne issues of Federal |aw.
See Mller v. Conm ssioner, 114 T.C 184, 196 (2000). To
properly claimthe dependency exenption deduction, petitioner
needed to satisfy the requirenents of sec. 152, which he could
have done by attaching a signed Form 8332 to his 2006 Form 1040.
If his former spouse refused to sign and provide the required
Form 8332 in tine for himto file his 2006 Federal incone tax

(continued. . .)
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petitioner is not entitled to claima dependency exenption
deduction for ALS for 2006 because ALS was not his qualifying
child as that termis defined in section 152(c).

I11. Child Tax Credit

Section 24(a) authorizes a child tax credit with respect to
each “qualifying child” of the taxpayer. A “qualifying child”
means an individual who neets the requirenments of section 152(c)
and who has not attained the age of 17. Sec. 24(c)(1l). Because
we have concluded that ALS is not petitioner’s qualifying child
as defined by section 152(c) for 2006, she does not fit within
the nmeani ng of “qualifying child” as defined by section 24(c).
Accordingly, petitioner is not entitled to a child tax credit for
ALS for 2006.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, the Court concludes that they are neritless, noot, or
irrel evant.

To reflect the foregoing,

Deci sion will be

entered for respondent.

2(...continued)
return, petitioner’s recourse was to the State courts to have
them enforce the Texas State court order. This Court does not
have the jurisdictional power to do so.



