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ARMEN, Special Trial Judge: This case was heard pursuant to

t he provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! The decision to be entered
is not reviewable by any other court, and this opinion should not

be cited as authority.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2001,
the taxable year in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
incone tax for the taxable year 2001 in the amount of $14, 490, as
well as additions to tax for that sane year, as foll ows:
$2, 189. 25 under section 6651(a)(1), $1,508.15 under section
6651(a)(2), and $364.12 under section 6654(a).

After concessions by respondent, the two issues for decision
are: (1) Wiether petitioner’s horse showi ng and breedi ng
activities were activities engaged in for profit within the
meani ng of section 183; and (2) whether petitioner is |liable for
the addition to tax under section 6651(a)(1) for failure to
tinely file her 2001 Federal inconme tax return. W hold that
petitioner’s horse show ng and breeding activities were not
engaged in for profit wthin the nmeaning of section 183 and that
she is liable for the addition to tax under section 6651(a)(1).

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits.?

At the tinme the petition was filed, Judith Sanders-Castro

(petitioner) resided in San Antonio, Texas.

2 As she did not file a pretrial menorandum at trial
petitioner specifically requested the opportunity to provide the
Court wwth a witten reply to respondent’s subm ssi on.
Consequently, both parties were ordered to submt posttrial
menoranda within 90 days. Respondent’s posttrial menorandum was
filed June 1, 2006; petitioner’s brief was never received.
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Petitioner is currently enployed as an attorney by Texas
Ri oG ande Legal Aid, Inc. |In 2001, petitioner worked part tinme
at Texas Rural and Legal Aid and perfornmed contract work for
anot her attorney. She had both wage i ncone and Schedul e C,
Profit or Loss From Business, inconme fromher work as an
attorney. Petitioner’s husband is a social worker.

Nei t her petitioner nor her husband rides horses. Petitioner
was i ntroduced to horse showi ng and breeding activities by her
long-tine friend G ndy Pruitt (Ms. Pruitt), who also raised
horses in her spare time. Petitioner studied Ms. Pruitt’s
operations for over a year and began acconpanyi ng her to horse
shows; petitioner herself joined the Appal oosa Horse Club in
1998. Fascinated with Appal oosas because of their beauty and her
enchantment with their history in Native American |ore,
petitioner’s own horse show ng and breeding activities began in
1998 when she purchased her first horse, a 2-year-old Appal oosa
stallion named Skips Jrs. Shado (Skippy), fromM. Pruitt for
$2,000. Skippy got sick and died in 1999.

A few nonths after she purchased Skippy, petitioner
purchased a mare nanmed Sarah Air for $4,700. The mare was
pregnant at the tine of the purchase and, a few weeks |ater,

foal ed King Shados Air (King).? Petitioner sold King for $5, 300

3 Although petitioner purchased the mare in May 1998, she
did not take official ownership of the horse or her foal until
(continued. . .)



- 4 -
in 2000 and did not report any gain as incone on her Schedule C
for that year.

Petitioner bred Sarah Air with Jr’'s Shado, the sane stallion
t hat produced Skippy and King. Jr’s Shado was owned by T.L.
Seville (M. Seville).

Sarah Air foal ed Saras Chula Shado (Chula) in May 1999.
Petitioner bred Sarah Air another time with Jr’s Shado,
unsuccessfully, in 1999. Breeding the sanme pair still another
time yielded a horse naned Star in 2001. Chula was sold in 2002
i n exchange for $1,250 and training for Star valued at $1, 000.
Both Star and Sarah Air were later given away to a friend for
free.®

In 1999, petitioner purchased another mare, Fl ash,

di scovered by Ms. Pruitt at a rodeo. The idea was that
petitioner would buy Flash and pay for training while Ms. Pruitt
woul d maintain the horse, and the two would split the profits
fromFlash’s eventual sale.® Petitioner purchased Flash for

$3, 600, had her trained for about 6 nonths (at a cost of

3(...continued)
Jan. 23, 1999.

4 Petitioner testified that, at the time of trial, the
transfer of the horses was not yet conplete but that she was
incurring no further rel ated expenses and that her friend had
“assuned ownership” of the horses.

> Despite this 50-percent partnership arrangenent,
petitioner claimed 100 percent of the depreciation deductions for
this horse on her 1999 and 2001 tax returns.
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approximately $3,600), and ultimately gave her away at no charge
to a friend in 2004.

Petitioner hired people she considered to be experts to care
for and train the horses. Most of the horses were boarded with
Ms. Pruitt in Texas or wwth M. Seville in Col orado or New
Mexi co. Petitioner paid Ms. Pruitt, M. Seville, and others to
train and show t he horses.

Part of building a horse’s reputation--and thus its
appreciation in value--results fromits perfornmance at horse
shows. For exanple, Sarah Air won nunerous riding conpetitions
during the tinme petitioner owed her. The shows in which
petitioner entered her horses did not pay prize noney. Rather,
the horses would win points for placing in various categori es.
None of petitioner’s horses were entered in any conpetitions in
2001.

Petitioner |isted her horse showi ng and breeding activities
on her Federal incone tax returns with the fictitious business
name “Autumm Ski es Ranch”, but she never filed a nane
regi stration for that business. She never nmade business cards or
| etterhead. She did not regularly issue Fornms 1099 (information
returns) to the professionals she paid to board or train her
horses. She did not regularly enter into witten contracts

concerning the care, training, or show ng of her horses.
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Petitioner did not keep a separate bank account for her
horse showi ng and breeding activities, but she testified that she
mai nt ai ned a spreadsheet with informati on on each horse and its

expenses.® She did not do any bookkeeping for the activities
because she felt that, with relatively few horses, she woul d be
able to track her expenses accurately. No incone was reported
fromthe horse show ng and breeding activities through the

t axabl e year 2001.°

Petitioner did not advertise her horses for sale in trade
magazi nes or journals at any point in her operations. Petitioner
ceased her horse activities in Novenber 2005.

At the tinme the notice of deficiency was issued, petitioner
had not yet filed a Federal inconme tax return for 2001. Based on
a substitute for return prepared pursuant to section 6020(b),
respondent determ ned a $14, 490 deficiency in tax, along with
additions to tax totaling $4,061.52, for 2001.

Petitioner filed her petition with the Court on April 1
2005. On April 6, 2005, petitioner and her husband jointly filed
a Form 1040, U.S. Individual Income Tax Return, for the 2001

taxabl e year wwth the Internal Revenue Service.

6 The spreadsheet was not introduced as an exhibit.

" Petitioner has yet to file returns for subsequent years,
but she testified to the fact that the activities were never
profitable.
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After concessions by respondent, only two issues renai ned at
trial. The first issue was whether petitioner operated her horse
showi ng and breeding activities with the objective of making a
profit. The second issue was whether the addition to tax under
section 6651(a)(1l) is appropriate. W discuss both issues in
detail bel ow

Di scussi on

1. Hor se Showi ng and Breedi ng Activities

Section 183 specifically precludes deductions for activities
not engaged in for profit except to the extent of the gross
i ncone derived fromsuch activities. Sec. 183(a) and (b)(2).
Deductions are not allowable for activities that a taxpayer
carries on primarily for sport, as a hobby, or for recreation.
Sec. 1.183-2(a), Inconme Tax Regs. For a taxpayer’s expenses in
an activity to be deductible under section 162, Trade or Busi ness
Expenses, or section 212, Expenses for Production of Incone, and
not subject to the limtations of section 183, a taxpayer nust
show t hat the taxpayer engaged in the activity with an actual and

honest objective of making a profit. Hulter v. Conmm ssioner, 91

T.C. 371, 392 (1988); Dreicer v. Comm ssioner, 78 T.C. 642, 645

(1982), affd. without opinion 702 F.2d 1205 (D.C. Cr. 1983);

Hastings v. Comm ssioner, T.C Meno. 2002-310. Although a

reasonabl e expectation of a profit is not required, the

taxpayer’s profit objective nmust be actual and honest. Dreicer
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v. Conm ssioner, supra at 645; sec. 1.183-2(a), Incone Tax Regs.

Whet her a taxpayer has an actual and honest profit objective is a
question of fact to be answered fromall the relevant facts and

ci rcunst ances. Hul ter v. Commi ssioner, supra at 393; Hastings v.

Commi ssi oner, supra; sec. 1.183-2(a), Inconme Tax Regs. Geater

weight is given to objective facts than to a taxpayer’s nere

statenent of intent. Dreicer v. Conm ssioner, supra at 645; sec.

1.183-2(a), Incone Tax Regs. The taxpayer bears the burden of
establ i shing he or she had the requisite profit objective.® Rule

142(a); Keanini v. Conm ssioner, 94 T.C 41, 46 (1990); Hastings

v. Conm ssioner, supra.

The regul ations set forth a nonexhaustive list of factors
that may be considered in deciding whether a profit objective
exists. These factors are: (1) The manner in which the taxpayer
carries on the activity; (2) the expertise of the taxpayer or his

advisers; (3) the time and effort expended by the taxpayer in

8 Cenerally, and aside fromsec. 183-rel ated issues, the
Comm ssioner’s determ nations are presuned correct, and the
t axpayer bears the burden of proving those determ nations w ong.
Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, 503 U.S. 79, 84
(1992); Welch v. Helvering, 290 U. S. 111, 115 (1933). Under sec.
7491, the burden of proof may shift fromthe taxpayer to the
Commi ssioner if the taxpayer produces credible evidence with
respect to any factual issue relevant to ascertaining the
taxpayer’s tax liability. Sec. 7491(a)(1l). 1In this case there
is no such shift because petitioner neither alleged that sec.
7491 was applicable nor established that she fully conplied with
the requirenents of sec. 7491(a)(2). The burden of proof remains
on petitioner. Conpare sec. 183(d), which is inapplicable to the
i nstant case because its conditions have not been satisfied.
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carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of
the taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer’s history of inconme or |osses with
respect to the activity; (7) the anount of occasional profits, if
any, which are earned; (8) the financial status of the taxpayer;
and (9) any elenents indicating personal pleasure or recreation.
See sec. 1.183-2(b), Incone Tax Regs.

No single factor, nor even the existence of a majority of
factors favoring or disfavoring the existence of a profit
objective, is controlling. See id. Rather, the relevant facts

and circunstances of the case are determ native. See Golanty V.

Comm ssioner, 72 T.C. 411, 426 (1979), affd. w thout published

opinion 647 F.2d 170 (9th Gr. 1981). Although there are facts
that favor petitioner, on the basis of all of the facts and
circunstances in the present case, we nust find that petitioner
was not engaged in her horse show ng and breeding activities for
profit within the neaning of section 183. See Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); Welch v.

Hel vering, 290 U.S. 111, 115 (1933).
We do not analyze in depth all nine of the factors
enunerated in the regulation but rather focus on sonme of the nore

i nportant ones that |ead to our decision.
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A. Compl ete and Accur ate Books and Records

The fact that a taxpayer carries on the activity in a
busi nessl i ke manner and mai ntai ns conpl ete and accurate books and
records may indicate a profit objective. Sec. 1.183-2(b)(1),
| ncone Tax Regs. Here, the balance of the facts supports
respondent’s contentions.

Petitioner conm ngled funds from her horse show ng and
breeding activities with her personal finances. Wile not
determ native, conmm ngling funds can be one indication that an
activity is engaged in as a hobby and not for profit. See

Ballich v. Conmi ssioner, T.C. Menp. 1978-497.

Additionally, petitioner, an attorney, did not have any
witten contracts with the professionals she hired to care for,
train, and show her horses.

Petitioner failed to keep any specific books and records
wWth respect to the horse activities’ profitability and
managenent, and any records she did maintain were poorly
organi zed and i naccurate.”®

Petitioner failed to devel op a budget or a business plan.
Wi | e budgets and busi ness plans are not required, a |lack of
i nformati on upon which to nmake educated busi ness deci sions tends

to belie a taxpayer’s contentions that an activity was pursued

® Although petitioner did not accurately track and report
her expenses for the horse showi ng and breeding activities,
substantiation was not raised as an issue in this case.
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with the objective of making a profit. Dodge v. Conmm Ssioner,

T.C. Meno. 1998-89, affd. w thout published opinion 188 F.3d 507
(6th Cr. 1999).

| nasnuch as petitioner was a sufficiently conpetent
professional in other areas, her |ack of businesslike treatnment
of these activities weighs against a finding that petitioner had
the requisite profit objective.

B. Petitioner's Research Into the Activity

A taxpayer’s expertise, research, and study of an activity,
as well as his or her consultation with experts, nay be
indicative of a profit objective. Sec. 1.183-2(b)(2), Incone Tax
Regs. Petitioner sought general advice fromthe few breeders and
trainers she knew and wth whom she was already friendly. She
attended shows and read trade literature. There is no evidence
however, that petitioner reviewed the records of other breeding
operations or that she sought specific advice as to how to nmake
her own operation profitable. Petitioner had no idea how
saturated the horse-breedi ng market may have been before entering
it. She chose Appal oosas because of their beauty and not because
they represented a good business investnent. Petitioner used
only a single stallion to breed with her mare, and the stallion
required live insem nation visits to be successful; there is no
i ndi cation that any research was done to determ ne the cost-

effectiveness of this arrangenment. This factor al so weighs
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against a finding that petitioner had the requisite profit
obj ecti ve.

C. Losses Fromthe Activity

A taxpayer’s history of income or |losses with respect to the
activity can indicate whether a profit objective was present.

Sec. 1.183-2(b)(6), Inconme Tax Regs. Petitioner estimted at
trial that she incurred approxi mately $8,300 in expenses rel ated
to the horse show ng and breeding activities that she did not
deduct on her Federal inconme tax return for a previous taxable
year. Wthout taking those expenses into account, petitioner has
claimed $43,289--all as |osses--in deductions fromthe
commencenent of these activities in 1998 through the taxable year
inissue. In petitioner’'s favor is the fact that she ceased

i nvol venent with the activity in 2005.

Horse breeding is an activity subject to unforeseen risks,
such as the premature death of a horse. |In addition, petitioner
coul d have been considered to be in a startup phase as 2001
represented only her fourth year of participation in an activity
with a long investnment period. Wile cases have held that horse-
breeding activities may be engaged in for profit despite

consi stent | osses during the startup phase, see Golanty v.

Commi ssi oner, supra at 427, it is not nerely the absolute | oss

that the Court nust consi der. Rather, it is the overall record,

and nost notably the fact that the one tine petitioner realized
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any gain fromthe sale of a horse, she neglected to include it on
her Schedule C for the applicable year. The Court finds that
this factor weighs against the existence of a profit objective.

D. Profit Fromthe Activity

Sone profit, even if only occasional, may indicate that an
activity is engaged in for profit. Sec. 1.183-2(b)(7), Incone
Tax Regs. Absent actual profits, the opportunity to earn
substantial profits in a highly specul ative venture nay be
sufficient to indicate that an activity is engaged in for profit.
See id. Petitioner never put herself in a position to earn a
profit in the year at issue. She did not enter her horses in
conpetitions that paid cash prizes, but only in those that
awar ded points. None of her horses were entered into any
conpetitions during the taxable year. She never advertised any
of her horses for sale. Wiile petitioner could have recouped
some of her |osses through the sale of her horses (one of which
was a successful brood mare with a proven record of performance
in conpetition) at the tine she ended her participation in the
activity, she chose not to. She chose instead to give the horses
away to a friend. Petitioner testified that the market for
horses was down and that she woul d not have been able to fetch a
good price for her horses; if a profit objective had been at the

heart of her participation in this activity, petitioner should
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have been willing to offset her |osses by sone anmount when she
ceased participation, even if overall she never nmade a profit.

E. Petitioner’s Fi nanci al Status

The fact that the taxpayer has substantial income from
sources other than the activity in question, particularly if the
| osses fromthe activity generate substantial tax benefits, may
indicate that the activity is not engaged in for profit. Sec.
1.183-2(b)(8), Income Tax Regs. During the taxable year 2001,
petitioner reported wage i ncone of $89,831 and a Schedule C gain
of $5,893 fromher part-time job perform ng contract work for
another attorney. During the sane year, petitioner reported
Schedul e C | osses fromthe horse show ng and breeding activities
of $13,128. Wthout the other incone, petitioner’s famly could
not have successfully sustained | osses of approximtely 13
percent of their household incone.

Considering all the facts and circunstances, we find that
petitioner’s horse show ng and breeding activities were not
engaged in for profit wthin the nmeaning of section 183(c).
Respondent’ s determ nation of an incone tax deficiency is
t her ef ore sust ai ned.

2. Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file areturn by its due date. The addition equals 5 percent for

each nonth or fraction thereof that the returnis late, not to
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exceed 25 percent. 1d. Respondent bears the burden of
production with respect to the addition to tax. See sec.

7491(c); see also, e.g., Swain v. Conmm ssioner, 118 T.C. 358, 363

(2002); Higbee v. Comm ssioner, 116 T.C. 438, 446 (2001).

Respondent has net his burden.

The | ast date for petitioner to file her taxable year 2001
return was April 15, 2002. Sec. 6072(a). Petitioner’s 2001
return was not filed, however, until April 6, 2005, alnost 3
years past its statutory due date and 5 days after the petition
inthis case was filed. The return was clearly |ate.

“Afailure to file a tax return on the date prescribed | eads
to a mandatory penalty unless the taxpayer shows that such
failure was due to reasonabl e cause and not due to wl|ful

neglect.” MMahan v. Conm ssioner, 114 F. 3d 366, 368 (2d G r

1997), affg. T.C. Meno. 1995-547. The taxpayer bears “the heavy
burden of proving both (1) that the failure did not result from
‘Wi llful neglect,” and (2) that the failure was ‘due to
reasonabl e cause’”, in order to escape the penalty. United

States v. Boyle, 469 U S. 241, 245 (1985). “WIIful neglect”

denotes “a conscious, intentional failure or reckless
indi fference.” 1d. Petitioner did not establish that her
failure to tinely file was due to reasonabl e cause and not to

wi Il ful neglect.



- 16 -

Petitioner argued that extenuating circunstances caused her
to be late in filing her tax return for the taxable year at
i ssue. She argued that her part-tinme enployer was very demandi ng
and that she had tremendous difficulties at home. She further
testified that 2002 was a terrible year for her famly.

A taxpayer may have reasonabl e cause for failure to tinely
file a return where the taxpayer or a nenber of the taxpayer’s
famly experiences an illness or incapacity that prevents the
taxpayer fromfiling his or her return. See, e.g., Hobson v.

Conmi ssioner, T.C. Menp. 1996-272; Tabbi v. Conmnmi ssioner, T.C

Meno. 1995-463. Petitioner and her husband both managed to hold
down professional jobs during the relevant tine period;
petitioner herself also nmanaged to engage in part-tine work,
participate in her horse show ng and breeding activities, and
care for her famly around the tinme this return was due and for
sonme time thereafter. This would indicate that she coul d have
filed the return on tinme had she chosen to do so. See Watts v.

Conmi ssioner, T.C Meno. 1999-416; Wight v. Conmm ssioner, T.C

Meno. 1998-224, affd. w thout published opinion 173 F.3d 848 (2d
Gr. 1999).

Further, the vast majority of the tragic events to which
petitioner refers occurred after the April 15, 2002 filing
deadline. Although the Court greatly synpathizes with petitioner

and her famly for their difficulties, petitioner provided no
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i nformati on denonstrating the extent to which her famly’s
difficulties prevented her fromfiling the 2001 return at sone
poi nt before being “pounced upon” by the IRS. 1

On the basis of the record before us, we therefore conclude
that petitioner did not denonstrate that her failure to tinely
file a return was due to reasonabl e cause and not w || ful
neglect. See sec. 301.6651-1(c), Proced. & Adm n. Regs.; sec.
1.6161-1(b), Income Tax Regs. Accordingly, petitioner is liable
for the addition to tax under section 6651(a)(1) for 2001.

Concl usi on

After considering all of the facts and circunstances, we
hold that petitioner’s horse showi ng and breeding activities were
not engaged in for profit wthin the nmeaning of section 183 and
that she is also |liable for the addition to tax under section
6651(a) (1) for her failure to tinely file her 2001 tax return.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

10 Gven the stipulations in this case, a pattern energes.
Petitioner did not file her Federal income tax return for the
taxabl e year 1999 until Sept. 17, 2001, well beyond the statutory
deadl ine of Apr. 15, 2000. See sec. 6072. Petitioner did not
file her Federal income tax return for the 2000 taxabl e year
until COct. 11, 2001. At the tine of trial, and despite having an
accountant wth whom she regularly consulted, petitioner had not
yet filed her Federal incone tax returns for taxable years 2002,
2003, 2004, and 2005.
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To reflect our disposition of the disputed issues, as well

as respondent’s concessi ons,

Deci sion will be entered

for respondent for a

deficiency of $4,395 and an

addition to tax under section

6651(a) (1) of $988.65, and

decision will be entered for

petitioner for the additions

to tax under sections

6651(a)(2) and 6654(a).




